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n this issue, the editors are pleased to 
feature three articles authored by United 
States probation officers. In that the manu- 
scripts were sent unsolicited, we believe that they of- 
fer good indication of issues that are of real interest 
and concern to persons working in the Federal Pro- 
bation System. The articles, the first three presented 
in this issue, discuss counseling offenders, preventing 
job burnout, and employing community service as a 
sentencing alternative—information valuable not 
only to probation officers but to professionals in all 
phases of criminal justice and corrections. 

Counseling in Federal Probation: The Introduc- 
tion of a Flowchart into the Counseling Process.— 
In many probation officer-probationer/parolee rela- 
tionships, the potential problems facing clients are 
not addressed, often because the client does not 
understand or consciously accept the problem or 
focus area. To assist Federal probation officers and 
other change agents in using counseling methods and 
problem-definition skills, author John S. Dierna in- 
troduces a systematic framework. The tool is a 
flowchart—which defines a variety of processes and 
decisions which may be pertinent in addressing 
issues such as, ‘What is the problem?” The 
flowchart—which the author applies to an actual pro- 
bation case—offers a flexible yet structured approach 
to defining problem areas and defusing the resistive 
barriers which initially inhibit steps toward problem 
resolution. 


Probation Officer Burnout: An Organizational 
Disease/An Organizational Cure, Part II.—Paul W. 
Brown authors his second article for Federal Proba- 
tion on the topic of burnout. While the first article 
(March 1986) discussed the influence of the 
bureaucracy on probation officer burnout, this second 
part emphasizes some specific approaches that 
management can take to reduce organizationally in- 
duced burnout. Noting that organizational behavior 
can influence staff burnout, Brown points out that 
the role of the supervisor is vital in reducing the 


This Issue in Brief 


stress which can lead to burnout. Much can be done 
to provide a work environment which is healthier for 
the employee and more productive for the organiza- 
tion. 

Experimenting with Community Service: A 
Punitive Alternative to Imprisonment.—For the past 
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two decades, criminal justice professionals in the 
United States and elsewhere have experimented with 
community service orders. Since the early 1960's, 
Federal courts often have chosen to suspend 
sentences and impose a special condition of proba- 
tion directing offenders to perform community serv- 
ice work for public or charitable organizations. These 
orders alone, or combined with other special proba- 
tion conditions, offer the court a broad range of sanc- 
tions which can be tailored to the seriousness of the 
offense and the individual offender’s needs. When 
used properly, it punishes, provides for reparation, 
and assists in resocializing the offender and protect- 
ing the community while minimizing the costs of 
dealing with the inmates selected for the program. 
Authors Richard J. Maher and Henry E. Dufour of- 
fer an indepth discussion of community service 
highlighted by description of two group work pro- 
grams set up by the United States Probation Office 
in the Northern District of Georgia. 

Local Impact of a Low-Security Federal Correc- 
tional Institution.—Existing prisons are near or ex- 
ceeding capacity, yet law enforcement policies are 
leading to more prisoners with longer sentences. One 
approach to alleviate any resulting prison crowding 
is to build more correctional facilities. But prisons, 
like other locally undesirable land uses, can meet with 
considerable local opposition. This ‘‘not in my back 
yard’”’ sentiment by local residents often fails to be 
balanced with the potential benefits to the local com- 
munity. Authors George O. Rogers and Marshall 
Haimes examine the economic impact on local com- 
munities near one low-level Federal Correctional In- 
stitution in Loretto, Pennsylvania. The positive im- 
pacts are far greater than might be expected. As the 
facility approaches its operational capacity, these 
benefits are likely to stabilize, playing an important 
role in the local economy in the future. 


The Propriety of Proprietary Prisons.—Critics of 
private prisons argue that imprisonment is an ex- 
clusively governmental function which may not be 
delegated. They also assert that “‘justice and profits 
don’t mix.’’ However—as author Charles H. Logan 
notes—the authority of the state to imprison is de- 
rived originally from the consent of the governed and 
may therefore, with similar consent, be delegated fur- 
ther. It is not owned by the state. Moreover, that 
authority is not absolute, but is subject to the pro- 
visions of law, whether it is exercised by salaried 
state employees or by contracted agents. Finally, the 
characteristics of state agencies, including their 
motives, are not intrinsically more conducive to doing 
justice than are those of profit-making agencies. 
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Probation Counselors and the Adult Children of 
Alcoholics.—Everyone is affected, both posi- 
tively and negatively, by parental modeling and 
the family context within which one grows up. 
This article by Eric T. Assur, Gerald W. Jackson, 
and Teresa Muncy focuses on the effects of growing 
up in a family where one or more parent suffers from 
the disease of alcoholism. Alcoholic families clearly 
are ‘different’? from families where parents are 
neither under the influence nor unavailable to prop- 
erly socialize children because of their own addictive 
behavior. Suggestions are offered concerning the pro- 
bation counselor’s need to diagnose, understand, and 
properly incorporate in treatment planning the fact 
that the client has grown up in an alcoholic 
family. The dynamics of the alcoholic family are 
discussed, and readers are encouraged to pursue their 
own reading in this rapidly expanding field of 
knowledge. 

Juvenile Justice: Reform, Retain, and Reaf- 
firm.—The transformation of juvenile justice from its 
origin of benevolence to the present trend of embrac- 
ing a penal code is a matter of significant concern to 
authors Diane C. Dwyer and Roger B. McNally. This 
article is a critique of the Office of Juvenile Justice 
and Delinquency Prevention’s (OJJDP) positions on 
juvenile reform, with illustrations of this reform’s 
faulty assumptions and recommendations for a more 
moderate compromise. The authors support this posi- 
tion with citations from contemporary research on 
violent children and a synthesis of the reform 
measures of two other prominent interest groups 
(National Council of Juvenile and Family Court 
Judges and the United Nations General Assembly 
of Criminal Justice). It is the authors’ ultimate aim 
to focus attention on the present trend and to ensure 
that we don’t throw the baby out with the bath 
water. 


The Collateral Consequences of a Felony Convic- 
tion: A National Study of State Statutes.—In recent 
years there has been a dearth of research on the ex- 
tent to which felony offenders suffer the loss of civil 
rights or “collateral consequences” after a conviction. 
Authors Velmer S. Burton, Jr., Francis T. Cullen, and 
Lawrence F. Travis III seek to fill this void in the 
research by conducting a systematic survey of ex- 
isting statutes across all 50 states and the District 
of Columbia. In addition, each state’s attorney 
general office was contacted to clarify any existing 
ambiguity in the statutes. Specifically, the authors 
investigated how states and the District of Colum- 
bia defined the rights of convicted offenders in the 
areas of voting, parenting, divorce, public employ- 
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ment, jury duty, holding public office, firearm owner- 
ship, criminal registration, and civil death. Focusing 
on rights which were the most and least restricted, 
the study revealed that rights which involve trust 
were the most commonly restricted. In comparison 
to the results of earlier studies, the data suggest that 
attaching restrictions on the civil rights of offenders 
is becoming less comon. Finally, the authors identify 
the regions of the nation which impose the most and 
least consequences for a felony conviction. 
Regenerating Prisoners Through Education.— 
Author Hans Toch details case histories of prisoners 
showing that educational experiences can promote 
positive adjustment by inmates whose coping 
capacity is limited and whose careers include chronic 
misbehavior. The article also discusses the process 


whereby regenerative reform can be achieved 
through education. 

Sentencing Problems: A Pragmatic View.— Recent 
efforts at sentencing reform have aimed to reduce 
sentencing disparity by severely curtailing the discre- 
tionary power of judges and eliminating or restrict- 
ing the release function of parole boards. Results of 
a survey of Federal and state court and correctional 
officials—presented by authors Alexander B. Smith, 
Harriet Pollack, and F. Warren Benton—show a 
mixed reponse to these changes with support for 
some and opposition to others. The authors’ evalua- 
tion of three state schemes shows that, to some 
extent, these new sentencing practices have produced 
unintended consequences and may not be iantiing 
the purposes for which there were enacted. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, but 
their publication is not to be taker as an endorsement by the editors or the Federal probation office of the views set 
forth. The editors may or may not agree with the articles appearing in the magazine, but believe them in any case to 
be deserving of consideration. 
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Counseling in Federal Probation 


The Introduction of a Flowchart into the Counseling Process* 


By JOHN S. DIERNA 
United States Probation Officer, Columbus, Ohio 


range of helping objectives concentrating 

upon assisting the client(s) in understanding 
problems and in implementing interventive strate- 
gies geared toward problem resolution and increased 
client social functioning. An important role of the 
Federal probation officer is one of supervision and 
relationship formation with a caseload of proba- 
tioners/parolees. In the probation officer-probationer 
relationship, the role of the clinician/behavior changer 
is of vital importance in order that both individuals 
may gain an understanding of how the major prac- 
tice question ‘“What is the problem?”’ applies to the 
probationer’s life. As this question is gradually 
answered, of equal importance is conceptualizing 
how problem areas affect the probationer’s 
attitudes/behaviors and exploring the possibility that 
these problem areas influence the deviant behavior 
for which he has been indicted, convicted, and 
sentenced. 

The main theme of this article is to introduce a con- 
crete, helpful guide for Federal probation officers that 
facilitates the counseling process and assists officers 
in addressing the “‘What is the problem?” question 
so important to social work practice. This facilitative 
process features a flowchart that delineates the basic 
steps of problems identification and understanding. 
In addition, the chart’s utility and flexibility will be 
demonstrated by applying the chart to an actual 
Federal probation case. 

The guide contained here is based on the informa- 
tion provided in The Supervision Process, Publica- 
tion 106, Chapter 4, ‘‘Probation Officer: Counselor 
and Broker,” ! in which the Federal probation officer 
is encouraged to utilize his natural and educational 
resources to serve as a helper, broker, and guide to 
the probationer/parolee’s future activities. Since the 


Grane « CASEWORK encompasses a wide 


_ job of Federal probation officer currently encom- 


passes a myriad of employment responsibilities, it is 
crucial that flexible yet helpful approaches be 
developed to assist the Federal probation officer in 


*This article was written in 1985 when the author was a proba- 
tion officer intern in The Northern District of Illinois, Chicago. 


realizing the goals and supervision requirements 
outlined in Publication 106. 


The Counseling Process 


Federal probation officers frequently are con- 
fronted with complex cases and probationer prob- 
lems, yet they may not use the counseling process 
as often as they should. Nonetheless, when Federal 
probation officers assume the responsibilities of pro- 
viding supervision and establishing a working rela- 
tionship, they have actually begun the initial phase 
of the counseling process, a process that should be 
an active ingredient in the professional relationship. 
If counseling became the norm rather than the ex- 
ception in Federal probation, it is possible that clients 
would begin to disclose more personal problems and 
areas of concern in their lives, and, consequently, pro- 
bation officers would begin to identify, understand, 
and intervene in casework problems. 

That the counseling process is neither highly 
regarded nor widely used may be due to a wide vari- 
ety of reasons. Possible reasons for the decreased use 
of counseling methods during the supervision process 
may be attributed to the following: 1) overwhelming 
caseloads that prevent effective quality counseling; 
2) time constraints (i.e., field work requirements, 
ongoing investigations, and countless court appoint- 
ments); 3) lackadaisical attitudes toward the counsel- 
ing process; 4) unclear role definitions as to the 
officer’s flexibility and use of counseling techniques 
with probationers; 5) lack of motivation to address 
problem areas; and 6) probationer’s significant fear 
and resistance to disclosing personal information and 
issues. Although these six reasons may account for 
the lack of counseling in probation offices, this officer 
believes that if concrete, manageable guidelines were 
introduced to the officers, representing steps in iden- 
tifying and understanding problem areas, the officers 
would view the counseling process as a beneficial 
means of helping the probationer and consequently 
would us it more often. 


1 The Sup ision Process, Publication 106. Washington, DC: Probation Division, Administrative 
Office of the United States Courts, 1983, pp. 21-24. 


4 

ate 

i 
bing 
ee 
ws 


COUNSELING IN FEDERAL PROBATION 


The Flowchart 


The flowchart is a “‘diagrammatic representation 
of the sequence of activities (or operations) and the 
logic of the sequence . . . [I]t expresses graphically 
the logic of decision process . . . and problems in 
which a series of alternatives and contingencies must 
be taken into consideration.’ The author specifi- 
cally used a chart because 

flow charting is useful in design and development 
for design problems and approaches to interven- 
tion innovation that requires analysis, synthesis 
and documentation. . .. Flow charting can also be 
an important aid in establishing procedures for 
interventions.? 


The flowchart on pages 12-13 serves as an 
organization/guidance tool so that Federal probation 
officers may simplify the ‘“What is the problem?”’ 
stage in counseling. This chart is particularly useful 
because it provides a detailed yet flexible framework 
that can be modified according to the probationer’s 
needs and/or the individual style of the probation of- 
ficer. The operations/sequences of activity are 
represented by the following symbols: 


FLOW DIRECTION 


DOCUMENT: 


Recording or documenting during 
process 


TERMINAL: 


DECISION: 


Starting/ending point 


Denotes officer’s decision regarding 
which alternative to choose 


2Edwin Thomas, Designing Interventions for the Helping Professions, Beverly Hills, 
California: Sage Publications, 1984. 
3ibid., p. 244. 


PROCESS/ACTIVITY 


OPERATION 1: 


OPERATION 2: 


OPERATION 3: 


Suboperation A: 


Case Overview: Gaining an Initial 
Sense 


In Federal probation, the officer 
must familiarize himself with each 
case because of the varying types of 
offenses, social histories, prior 
records, and arrest/court records. 
However, the officer should not 
dwell on written reports before the 
probationer is met for the first time; 
intensive analysis may cloud the pic- 
ture of the probationer. Oftentimes 
when an officer has read too much 
about a case, it negatively affects his 
listening skills and ability to under- 
stand the client’s point of view. 


Scheduling an Appointment 


This operation is self-explanatory: 
An initial interview is scheduled 
with the probationer (i.e., preferably 
an office visit). 


The Beginning: Initial Interview 


The initial interview serves as an ac- 
clamation process in which two peo- 
ple (i.e., probation officer and proba- 
tioner) meet with the advanced 
knowledge that they will be meeting 
for an extended period of time. Dur- 
ing the initial interview process, the 
important components are as 
follows: 


During the initial and subsequent in- 
terviews, basic steps of relationship 
formation are taking place. Although 
probationers may reject these steps, 
be fearful of them, or react positively 
to them, the officer must begin to 
show the client that he is concerned, 
interested, understanding, genuine, 
and available to the subject. 
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Suboperation B: 


OPERATION 4: 


OPERATION 5: 


FEDERAL PROBATION 


At some poirt during the initial in- 
terview (or later in the counseling 
process), the probation officer may 
decide to implement an anxiety- 
reducing process, which involves the 
probation officer discussing the pur- 
pose, goals, and components of this 
professional relationship (i.e., super- 
vision, establishment of an open, 
working relationship, and counsel- 
ing, etc.). This process may be in- 


troduced to probationers who seem 


fearful, confused, withdrawn, or 
anxious. 


Continuous Interviews 


This operation is self-explanatory, 
but must be included in the flow- 
chart in order to show that inter- 
views/telephone contacts will con- 
tinue throughout the probationary 
period. 


Focus on Resistance—Does it need 
to be addressed? 


After a few interviews, the probation 
officer should address the issue of 
client resistance and decide if the 
level of resistance is manageable and 
will not hinder the counseling proc- 
ess. If the resistance is viewed as 
blocking further relationship forma- 
tion and/or problem disclosure, then 
it is important for the probation of- 
ficer to be aware of the resistance 
and, with the assistance of the client, 
to begin to diffuse the barrier that 
exists. 


One must realize that resistance is 
a common obstacle that probation 
officers and other change agents in 
the criminal justice system have to 
confront when dealing with juvenile 
delinquents and adult criminals. The 
non-voluntary nature of the proba- 
tioner needs to be addressed and dif- 
fused by reaching an effective me- 
dian between the officer possessing 
a level of authority and an expres- 
sion of genuine concern and involve- 
ment in assisting the probationer 
toward a successful future. 


OPERATION 6: 


Suboperation A: 


Suboperation B: 


Suboperation C: 
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Resistance Diffusion (Client-Oriented) 
This operation has no time limits, 
meaning that resistance diffusion 
could take a short period of time or 
continue for a majority of the ‘“‘what 
is-the problem?” phase of the coun- 
seling relationship. The resistance 
diffusion process includes four possi- 
ble processes which the officer may 
choose to delete or modify. In addi- 
tion, personal techniques and proc- 
esses for resistance diffusion may be 
implemented at this time. 


A useful technique to diffuse 
resistance is to acknowledge and 
confirm the difficulty and awkward- 
ness of forming a non-voluntary, 
long-term relationship. As the pro- 
bation officer discusses this diffi- 
culty and acknowledges its exist- 
ence, it is possible that the client will 
feel more at ease in the interview 
setting. 


It is also necessary for the probation 
officer to display a sense of empathic 
understanding toward the client and 
his a) difficulty in becoming involved 
in this type of relationship; b) quiet 
withdrawal or verbal hostility; and 
c) fears, hesitancies, anxiety, or 
anger. In many instances, an open 
ear and a high level of understanding 
are the necessary components for 
increased, honest interaction and 
problem disclosure. 


In accordance with A and B, the pro- 
bation officer may feel that it is an 
opportune time to discuss non- 
threatening areas of the proba- 
tioner’s life in order to encourage 
him to discuss personal topics. The 
officer tends to focus on client 
strengths and successes (i.e., job 
status, emotional strong points, 
past/present successes, personal ap- 
pearance, etc.), because these areas, 
in many cases, are a source of pride 
and are usually less threatening to 
discuss. These types of conversa- 
tions represent the probation of- 
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Suboperation D: 


OPERATION 7: 


Suboperation A: 


Suboperation B: 


Suboperation C: 


OPERATION 8: 


COUNSELING IN FEDERAL PROBATION 


ficer’s genuineness, concern for, and 
trust of the probationer. 


When the probation officer feels that 
the resistance is beginning to be dif- 
fused, then he can begin to use gen- 
tle confrontation in order to en- 
courage the probationer to slowly 
discuss areas of his life that are em- 
barrassing or confusing or problems 
that directly influence client social 
functioning. 


Resistance Diffusion (Officer- 
Oriented) 


In a profession such as Federal pro- 
bation where officers work with 
probationers convicted of perverse, 
gruesome, violent, and self-destruc- 
tive crimes, it is understandable that 
at times the officer is either resistant 
or lacks empathy in working with 
the probationer. Therefore, the pro- 
bation officer should address his 
own resistance by using the follow- 
ing techniques: 


Appeal to a Higher Authority. 


The officer may find it beneficial to 
discuss the resistance with his im- 
mediate supervisor in order to gain 
advice and guidance in working out 
the resistance to a manageable level. 


The officer should also rely on past 
personal and professional practice 
experiences to aid in diffusing the 
resistance. 


It is also useful to select applicable 
applied and basic research studies 
and findings to add to the probation 
officer’s knowledge base in dealing 
with resistance and lack of empathy. 


Offense Description 


The offense description process 
allows the probation officer the op- 
portunity to understand the offense 
from the probationer’s point of view, 
as well as possible problems and 


issues that influenced the deviant 
behaviors. Possible issues that can 
be raised about the offense are: 


Issue 1: It is important for the pro- 
bation officer to gain an understand- 
ing of what the offense was and how 
it was committed (i.e., premeditated, 
committed on a dare, alcohol/drug- 
related). Such understanding may 
provide the probation officer with 
information regarding the proba- 
tioner’s culpability, remorse, crimi- 
nal intelligence, etc. 


Issue 2: A description of the events 
leading up to the offense is impor- 
tant because the probationer may 
begin to describe some of the ex- 
tenuating circumstances (if they 
exist) that indirectly/directly con- 
tributed to the offense. Possible ex- 
tenuating circumstances that are 
present in many probationers’ lives 
include: a) unemployment, b) pov- 
erty, c) intense anger at spouse, 
employer, friend, etc., d) the in- 
fluence of alcohol/drugs, e) peer 
pressure, f) intense desire to succeed 
and get ahead in life, and g) confu- 
sion and desperation. 


Issue 3: This issue is an outgrowth 
of the preceding question and con- 
centrates on clarifying possible ex- 
tenuating circumstances and prob- 
lem areas. At this point in the 
flowchart, the probation officer is at- 
tempting to specify the problem(s) 
and understand it in workable 
terms. 


Question 4: It is also beneficial to 
encourage the probationer to discuss 
his feelings, in retrospect, regarding 
the offense. This introspection may 
enable the probation officer to 
observe the: a) degree of probationer 
remorse, b) level of anger at self 
and/or the criminal justice system, 
and c) goals that the probationer 
may express in regard to future 
behavior, etc. 


OPERATION 9: 


OPERATION 10: 


OPERATION 11: 


OPERATION 12: 
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Decision to Intervene? 


Probation officers should analyze 
the information and the content of 
the interviews and reach a decision 
on whether enough information is 
present to answer the question 
“What is the problem?”’ If there is 
enough information regarding the 
specific problem, then the worker/ 
client can move to step 15. If there 
is a lack of pertinent information, it 
is necessary to move to operations 
10-13, which are sources used to gain 
further information and insight into 
problem identification and under- 
standing. 


Integration of Material 


The probation offi_er continues to 
closely analyze court records, the 
presentence investigation report, 
medical and educational records, and 
interview material in order to make 
comparisons and linkages and hope- 
fully to arrive at a more comprehen- 
sive view of the problem area(s). 


Appeal to Higher Authority 


It is also useful to consult with 
supervisors and/or colleagues for 
guidance, direction, and professional 
advice regarding the case and the 
problem focus. 


Practitioner-Research Component 


For counseling to be effective in 
social services, practitioners need 
to assume an integrated role of 
practitioner-researcher in order to 
gain a practical and theoretical 
knowledge base of the problem. This 
dual role also assists other probation 
officers in future cases that are 
similar because the treatment out- 
come research shows effective/ 
ineffective treatment strategies. The 
probation officer needs to actively 
seek out reading and research 
materials related to specific cases, 


OPERATION 13: 


OPERATION 14: 


OPERATION 15: 
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such as theories, studies, and prac- 
tice guidelines. 


Evocative Unfolding 


Evocative unfolding is a psycho- 
therapeutic process geared toward 
encouraging the client to speak 
about the offense and events leading 
up to its commission in a way which 
evokes the original stimulus situa- 
tion felt at that time. This vivid 
remembrance enables the client to 
reexperience and explore his own in- 
ner reactions and subjective feelings 
of relevant aspects of the situation. 
Use of such technique enables the 
probation officer and the proba- 
tioner to further specify and under- 
stand the problem. This technique 
may provide mutual insight into 
previously hidden, unconscious feel- 
ings, attitudes, and behaviors. 


Use of Various Settings 


A decision should be made at some 
point of the ‘“What is the problem?” 
stage of counseling involving the use 
of various settings to interview the 
probationer and significant others. 
Home visits are an excellent choice 
because the probation officer can 
verify information from family 
members and observe the proba- 
tioner’s behavior and his verbal/non- 
verbal cues in the family setting. 


Continued Problem Focusing 


The probation officer and proba- 
tioner continue to share information 
and ideas about the problem and 
work hard to conceptualize the prob- 
lem into real and workable terms. 


Self-Evaluation of Knowledge 
and Skills Regarding Probationer 
Problem 

This is a critical period in the 
flowchart and the overall process 
because it is at this time that the 
probation officer must decide if he 
possesses the required knowledge 
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about the problem and the necessary 
skills to intervene, evaluate, and 
ultimately assist the client to effect 
change in the problem behavior. If 
the probation officer is unable to 
handle the case, he must refer the 
case to an agency that will assist the 
client in problem resolution. Upon 
completion of the counseling refer- 
ral, the probation officer and proba- 
tioner will resume the supervision 
process, with the understanding 
that the client can disclose problem 
areas in the future to the probation 
officer. 


OPERATION 17: Double-Check Process 


After a decision has been made, it is 
important to discuss with your 
supervisor the decision and what the 
plans are for future work. 


OPERATION 18: Probation Officer-Probationer Dis- 


cussion on Intervention 


This operation signifies the end of 
the “What is the problem?” phase of 
counseling. From this point on, the 
probationary relationship will con- 
centrate on implementing appro- 
priate interventive strategies. 


The detailed description of the operations in this 
flowchart enables the reader to gain a sense of possible 
routes the Federal probation officer can take in the 
counseling process. As stated earlier, many probationers 
have problems that need to be addressed in order to 
reduce the possibility of them committing future 
criminal offenses. Probation officers can effect change 
in probationers if they use the flowchart guidelines and 
mobilize the motivational characteristic of helping 
professionals. 

Although the flowchart and specific steps discussed 
above are important tools in understanding problems 
confronting the client, it is important to stress that the 
flowchart should be used on a selective basis for those 
clients that appear to be experiencing a problem or 
resistive barrier which may need to be addressed. The 
flowchart can be implemented or discontinued at any 
time based on the client’s responsiveness to the proc- 
esses. Keeping this in mind, the practicality of the newly 
designed flowchart will be shown by describing its 
usefulness in the “F’’ case. 


Flowchart Applied to the F Case 


Mr. F is a 27-year-old male who was born in the 
Middle Eastern country of Jordan and moved to the 
United States in 1974 with his mother, three 
brothers, and five sisters. Mr. F’s father had come 
to the United States earlier to earn and save money 
and thus ensure a comfortable lifestyle for his family 
members. 

Mr. F arrived in the United States at the age of 
16, and 2 years later graduated from the Chicago 
public school system. He attended college classes for 
2% years but had to withdraw due to rising tuition 
costs. Mr. F has held many jobs over the last 6 years 
and presently co-owns a video cassette rental store 
in Chicago with his fiancée. Although the business 
was doing fairly well and it seemed as if life for Mr. F 
was stable, the events that led up to the committed 
drug offense are intriguing and involve issues of self- 
concept, family expectations, cultural values, and 
tragic circumstances. 

Mr. F provided the author with a wealth of knowl- 
edge regarding the cultural heritage practiced by his 
family. The cultural values of Middle Eastern 
families, such as the F family, include the roles of the 
father of the household, who is revered by family 
members and demands respect from all relatives 
living in the home. The man of the household is in 
charge of all financial, emotional, and decisionmak- 
ing responsibilities that affect his family and those 
individuals and families that fall under his power. 
Mr. F stated that his father was not only the ruler 
of his immediate family, but he was also the chosen 
man of power and respect of many relatives and 
families close to the F family. Tragically, in Novem- 
ber 1984, Mr. F’s father was murdered in front of his 
grocery store by a group of males who belonged to 
a neighborhood youth gang. Unfortunately, these 
youths have not been identified, and, therefore, no 
arrests have been made, although the case is still 
being investigated. The principle outcome of this 
tragic event was that Mr. F, being the eldest son, 
replaced his deceased father in the familial hierarchy, 
and thus became burdened with the responsibilities 
and ultimate power of the head of a Middle Eastern 
family. 

Mr. F admitted to the author that he was, and still 
is, unable to fulfill the role and responsibilities ex- 
pected of him because he lacks the financial re- 
sources, emotional maturity, and actual knowledge 
necessary for this new role. This inability to fulfill 
expectations and to incorporate roles into actual 
behavior resulted in role conflicts and role ambigu- 
ity for Mr. F. These are sociological concepts used 
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to describe an individual’s lack of knowledge about 
arole or his incapability in assuming prescribed roles. 
These role conflicts experienced by Mr. F increased 
his level of stress and solidified his low self-concept. 


In January 1985, less than 2 months after his 
father’s death, Mr. F was contacted by a friend who 
asked him if he would like to earn almost $70,000 by 
selling three kilos of heroin. Mr. F initially refused 
the offer because he knew it was against the law. 
Mr. F admitted to the author that as time passed and 
his family became agitated at his increasing inept- 
ness in providing for his family, he agreed to find a 
buyer for the heroin. Mr. F contacted a friend to 
validate his interest in the sale; unbeknown to Mr. F, 
however, this man was a Federal informant who con- 
tacted the Federal authorities. Eventually Mr. F and 
three others were arrested for selling heroin to an 
undercover DEA agent. Mr. F was convicted of the 
offense, and after a period of incarceration, he was 
placed in this officer’s caseload. 

The summarization of background material pro- 
vides the reader with a basic understanding of Mr. F 
and the problems and extenuating circumstances 
that affected his life and to which, to a large degree, 
contributed to the offense he committed. Since the 
first supervision interview with Mr. F, there has been 
increased problem disclosure and insight, and the im- 
plementation of the flowchart, which has enabled this 
officer to gather specific social history information 
and insight into specific problem areas that Mr. F 
wants to resolve. In order to show the effectiveness 
of the operationalized flowchart (modified to fit this 
particular case), the author has transcribed the opera- 
tions that have occurred thus far in the ‘‘What is the 
problem?”’ phase of the counseling process. 


OPERATION 1: Supervisor Consultation—Case 


Overview 


Due to the fact that this officer was 
a probation officer intern at the time 
this article was written, all incoming 
cases were screened by my super- 
visor to see if they were appropriate 
for my supervision. After selecting 
a case, we would discuss the social 
history, court and arrest records, 
and conditions of probation/parole in 
order to familiarize me with basic 
issues of the case. 


OPERATION 2: 


OPERATION 3: 


OPERATIONS 
4 AND 5: 


OPERATION 6: 


OPERATION 7: 
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Self-Understanding of Case 


The next step for me was to review 
the case without advice or guidance 
from others. This self-analysis and 
understanding enabled me to gain 
insight and link information on my 
own. 


Scheduling an Appointment 
An initial interview was scheduled. 


Initial Interview and Relationship 
Formation 


It was during the initial interview 
that beginning steps of relationship 
formation took place, although 
Mr. F was visibly anxious and 
withdrawn. 


Resistance Focus—Does It Need to 
Be Addressed? 


After time was spent with Mr. F in 
office interviews and telephone con- 
tacts, it was important to assess the 
level of resistance that Mr. F was ex- 
pressing during our conversations. 
The interviews, to this point, had 
been informative, yet it was evident 
that Mr. F was masking feelings 
regarding his family situation and 
the problems associated with these 
relationships. Mr. F also refused to 
disclose information about the of- 
fense and his personal life. There- 
fore, I assume that Mr. F’s resist- 
ance was blocking effective problem 
disclosure, identification, and under- 
standing. 


Resistance Diffusion 
Oriented) 


The overall process of resistance dif- 
fusion in the F case involved four 
basic steps/processes that took place 
during two office interviews. The 
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Suboperation A: 


Suboperation B: 


Suboperation C: 


Probation Officer: 


Mr. F: 


utilization of these techniques 
proved to be effective in diffusing 
Mr. F’s resistance. 


Mr. F stated that he felt helpless in 
the probation officer/probationer 
relationship and that although he 
wanted to talk and discuss prob- 
lems, he was fearful and hesitant. I 
acknowledged his fears and feelings 
of helplessness and tried to intro- 
duce a non-threatening environment 
and the notion that I wanted to 
understand in order to relax the pro- 
bationer and open the doors of 
communication. 


A useful technique that diffused Mr. 
F’s resistance and proved to be an 
important step in ultimately 
understanding the question ‘‘What 
is the problem?” was to spend con- 
siderable time listening to Mr. F as 
he explained his Middle Eastern up- 
bringing and the beliefs accompany- 
ing this way of life. This proved to 
be a non-threatening subject for Mr. 
F to talk about and it enabled him 
to feel more comfortable. It also af- 
forded me the opportunity to gain an 
understanding of the norms and 
cultural values of the Jordanian 


people 


My process notes, and my general 
feelings from interviews with Mr. F, 
indicated that he was highly anxious 
during our sessions. Therefore, I felt 
that it was important to mobilize 
motivation in order to reduce 
Mr. F’s level of anxiety. The mobi- 
lization of motivation allows energy 
to be redirected toward open discus- 
sion, problem understanding, and 
ultimate resolution, instead of being 
trapped in a highly anxious state. 
An excerpt from process notes rep- 
resents Mr. F’s anxiousness: 


It seems as if the offense has had a large 
effect on many aspects of your life Mr. F. 


Mr. Dierna, it’s draining me. All I want to 
do is clear this record. I don’t want my kids 
to see it someday. I don’t want people talk- 
ing behind my back about me. But what can 
I do? 
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Probation Officer: I wonder if you see yourself as being help- 
less. 


Mr. F: (silence. . . Mr. F lights a cigarette and puffs 


on it nervously) Yes. . . Yes. I’m nervous. 
I’m scared. I’m helpless, don’t you think? 


The fear and anxiety that Mr. F expressed early 
in the counseling process actually inhibited the rela- 
tionship formation and counseling activities. Janet 
Moore-Kirkland states 


excessive fear may immobilize a person who deeply desires 
help... As a result, the client may totally avoid the person or 
situation associated with this anxiety.4 


It is important to realize that Federal probation 
officers directly contribute to the probationer’s anx- 
iety and resistance. This is because Federal officers 
assume a dual role in the professional relationship. 
They possess the authority to recommend revocation 
of probation/parole, yet the officer is also encouraged 
to assume roles of supervisor, advocate, counselor, 
and concerned listener for these adults. Therefore, it 
is understandable that many probationers enter the 
supervisory period expressing fear, helplessness, and 
anxiety. 

In the case of Mr. F, I utilized the activities 
described by Moore-Kirkland in her chapter on 
mobilizing motivation, which stated: 


Worker empathy and sensitivity to the client’s feelings should 
enable him or her to identify and tolerate these anxieties, help 
the client verbalize them and accept them while providing 
realistic assurance and clarification of the worker’s purpose and 
expectations.° 


Suboperation D: The preceding techniques (A, B, and 
C) enabled Mr. F and me to move 
smoothly to technique D, which was 
to begin to discuss the fears and anx- 
iety and how they inhibited the pro- 
bation officer and probationer from 
building an open, honest relation- 
ship. The genuineness and concern 
shown by probation officers are 
necessary components in assisting 
the probationer to discuss feelings 
and problem areas. 


OPERATION 8: 


4J. Moore-Kirkland, Mobilizing Motivation: From Theory to Practice. In 
A. M. Maluccio, ed., Prompting Competence in Clients, New York: The Free Press, 
1981, p. 35. 


5 Ibid., p. 37. 


Offense Description 


As the resistance dissipated and 
Mr. F’s high anxiety was lessened, 
we began to discuss in detail a) the 
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offense, b) the events leading up to 
it, c) possible reasons for the offense 
being committed, and d) Mr. F’s 
attitudes and feelings toward the 
offense as he thinks about it in 
retrospect. The honest and intro- 
spective answers that Mr. F di- 
vulged provided me with a wealth of 
information regarding specific prob- 
lem areas and Mr. F’s personal feel- 
ings, attitudes, etc. 


An excerpt from case notes repre- 
sents Mr. F’s honesty in discussing 
the reasons for the offense and 
represents a significant problem 
area affecting Mr. F: 


Mr. F: I’ll tell you Mr. Dierna, I won’t do a thing like this 
again. It is not worth it! At that time I was so low and 
desperate. I felt like I was nothing, like, you know, dirt 
on the ground. I can’t be like my father, not now at 
least. I’m not ready. The people say, hey—sell the 
drugs. I thought yes—it is wrong, but I would finally 
be worth something in the eyes of my family. They 
would be on my side again. 


This honest conversation proved to be one of the 
most important expressions of feelings for Mr. F. 
Mr. F had begun to answer ‘‘What is the problem?” 
and the foundation had been set for future problem 


identification. 
OPERATION 9: 


OPERATION 10: 


Integration of Material 


All interview material was studied 
and compared with documents such 
as arrest records, investigation 
reports, and social history. An in- 
teresting finding was that Mr. F had 
begun to discuss new information, 
feelings, and problems which needed 
to be specified. 


Decision to Intervene? 


The identification information was 
further assessed, and I decided that 
many problem areas had been 
discussed by Mr. F (i.e., low self- 
esteem, role ambiguity, unfulfilled 
expectations, and emotional insta- 
bility). Yet I felt that a specific 
problem needed to be chosen and 
further analyzed before specific in- 
tervention strategies were intro- 
duced. 


OPERATION 11: 


OPERATION 12: 
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Appeal to Higher Authority 


Supervisor consultations are vitally 
important in the field of social serv- 
ices, and they have proven to be 
quite beneficial to me in dealing with 
complex cases. I asked my super- 
visor how he felt the F case was 
progressing and was advised to 
learn more about the importance of 
roles in the case through the use of 
continued interviews and applied 
and basic research. 


Sources of Information 


This was a critical operation in the 
flowchart, because it was at this 
point that I began to form a knowl- 
edge base regarding the importance 
of roles and the consequences of un- 
fulfilled role expectations, status 
role frustration, and role ambiguity. 
In order to reach a basic understand- 
ing of the problems, frustrations, 
and confusion that Mr. F had been 
experiencing, I began to read theo- 
ries and research studies focusing on 
role conflict and subsequent deviant 
behavior. Talcott Parsons states: 


Role conflict is the exposure of the ac- 
tor to conflicting sets of legitimized role 
expectations, such that complete fulfill- 
ment of both is realistically impossible.6 


Parson’s statements are appli- 
cable in the F case because Mr. F 
was overwhelmed by sets of legiti- 
mized role expectations, such as 
father figure to the family, ruler of 
the household, economic provider, 
and emotional strength of the 
family. 


These roles may have been 
legitimate role expectations, but 
Mr. F was, and still is, unable to 
fulfill the expectations of each role. 
Mr. F experienced role conflict in 
which he was confused and 
physically and emotionally unable 
to successfully achieve the expec- 
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tations and responsibilities that 
his family had placed upon him 
since his father’s death. Parsons 
states: 


Exposure to role conflict is an obvious 
source of strain and frustration in that 
it creates a situation incompatable with 
a harmonious integration of personality 
with the interaction system .. . and 
causes the genesis of deviant motivation 
and behavior.? 


The readings on role theory en- 
abled me to gain an understanding 
of Mr. F’s problems, and this 
theoretical knowledge was supple- 
mented by interviews with Mr. F 
that concentrated on the problem 
of unfulfilled role expectations in 
his life and how this influenced the 
subsequent illegal offense. Robert 
Kahn et al. states: 


The person who is confronted with a 
situation of role conflict must respond 
to it in some fashion. One or more of the 
role senders are exerting pressure on 
him to change his behavior, and he must 
cope somehow with the pressure they 
are exerting. . . Coping will also take the 
form of attempts to avoid the sources 
of stress, and the use of defense 
mechanisms, which distort the reality of 
a conflictual or ambiguous situation.8 


Mr. F behaved in a fashion similar 
to that explained by Kahn et al. 
because Mr. F avoided his family 
and refused to discuss with them the 
overwhelming feelings he was ex- 
periencing due to the role conflicts. 
Instead, Mr. F tried to fulfill each 
role until his ultimate failure forced 
him to engage in deviant behavior in 
order to fulfull the role expectations 
and to reduce the anxiety that he 
was experiencing. 


The gathering of information en- 
abled me to conceptualize Mr. F’s 
problem and assist him in under- 
standing it in a more specific, con- 
crete way. 


The practice question ‘‘What is the 
problem?” had been further an- 


OPERATION 13: 


OPERATION 14: 


OPERATION 15: 


OPERATION 16: 


OPERATION 17: 


swered through the use of literature, 
research findings, past personal and 
professional experiences, appeals to 
higher authority, and the probation 
officer-probationer relationship. 


Use of Various Settings 


Home visits were conducted in order 
to observe the Middle Eastern fam- 
ily and to attempt to gain further 
information regarding the family’s 
effect on Mr. F and their views on 
the problems Mr. F is faced with. 


Presenting Problem Focus 


Mr. F and I further specified the 
role-related problem and began to 
discuss the ineffective coping 
strategies used by Mr. F in an at- 
tempt to rectify the situation. 


Self-Evaluation of Necessary Skills 


At this point in the counseling 
process, a personal decision had to 
be made whether I possessed the 
necessary knowledge of the problem 
and the appropriate counseling skills 
needed to effect change. It was 
decided that I would continue the 
counseling process as clinician/ 
behavior changer. 


Appeal to Higher Authority 


I advised the supervisor of the deci- 
sion to continue counseling Mr. F. 


This operation serves as the depar- 
ture point for the discussion and 
implementation of interventive 
strategies in the case of Mr. F. 


The specific flowchart used in the F case provided me 
with a helpful, simplistic guide in identifying and fur- 
ther understanding problem areas present in the life of 
Mr. F. The flowchart made me conscious of the complex- 
ities of the professional relationship and added a sense 
of professionalism and sensitivity to the counseling 
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process. The flowchart is analagous to a game plan used 
in football in which plays and strategies (flowchart 
operations) are conceptualized, yet the quarterback 
(clinician) possesses the ability and flexibility to 
audibilize and change the formation (modify/change 
flowchart operations). Although the flowchart has been 
introduced and discussed, it is of utmost importance to 
test the operationalized success of the experimentally 
designed flowchart structured for Federal probation 
officers. 
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Probation Officer Burnout 
An Organizational Disease/An Organizational Cure, Part II 


By PAUL W. BROWN 
United States Probation Officer, McAllen, Texas 


ART OF the reason for burnout among 

probation (and parole) officers is the tradi- 

tional bureaucracy. In a previous article on 
this subject (Brown, 1986), the author discussed 
several definitions of burnout, the influences of the 
workplace on burnout, and approaches to alleviating 
the stress that can lead to burnout. Here, the key 
points of the previous article will be reviewed briefly, 
and the role of the organization in reducing employee 
burnout will be more thoroughly examined. 


Some Definitions of Burnout 


Of the numerous definitions of burnout, many 
mention stress, which appears to be one of the fun- 
damental causes of burnout. Pamela Patrick (1981) 
defined burnout as 


...the feeling of emotional exhaustion, negative attitude shift, 
and sense of personal devaluation that occurs over time and 
in relation to high stress work environment. 


Whiton Paine (1982) in his book on job stress and 
burnout used the concept of burnout stress syn- 
dromes (BOSS) which are due to “high levels of job 
stress, personal frustration, and inadequate coping 
skills.” A ‘‘calling’’ becomes a job according to 
Cherniss (1980), ‘“‘one no longer lives to work but 
works only to live.’’ For Carroll and White (1982), 
signs of burnout included ‘‘a significant decrement 
in the quality of services provided clients,”’ inade- 
quate communication, formal staff interaction, poor 
morale, and absenteeism. One of the foremost 
authorities on burnout is Maslach. Many of the 
studies on burnout have used her burnout inventory 
as a measurement “evice. According to Whitehead 
(1985), Maslach saw three aspects of burnout: (1) emo- 
tional exhaustion, (2) depersonalization of clients, and 
(3) a negative self-image. 

In his study, Whitehead (1987) tested both 
Maslach’s theory that client contact was the chief 
cause of burnout and Cherniss’ which emphasized the 
organizational causes of burnout. He found support 
for Cherniss’ theory but not Maslach’s. In fact, he 
found that greater client contact led to “‘more fre- 
quent feelings of accomplishment.” 


The negative aspects of burnout become readily 
apparent. Not only does the employee suffer, but the 
client and the mission of the organization are also 
adversely affected. The initially promising employee 
may abandon a career early or may remain on the job 
and become less productive, more negative, and cyni- 
cal with time. The burned-out employee also tends 
to infect other employees (Carroll and White, 1982). 


The Organization 


Although individual differences are important, the 
work environment is the most significant influence 
in staff burnout. The supervisor is seen as one of the 
keys to the reduction of organizationally induced 
stress. 

Individuals may deal with stress in such positive 
fashions as meditation, exercise, and diet. Obviously, 
a degree of stress will always be present in the 
organization. Some degree of stress can even have 
positive effects, as there are people who work more 
efficiently under a degree of stress or pressure. What 
is at issue here are those stressors which have overall 
detrimental consequences for both the individual and 
the organization and how these sources of stress can 
be minimized by the organization. 

For example, Pines (1982) found that “red tape, 
paper work, and communications problems” were fre- 
quently encountered in the bureaucratic organization 
and were significantly related to burnout. Lack of 
participation in the decisionmaking process was also 
found to be correlated to burnout. Focus on the work 
environment is vital if burnout is to be reduced. 

In arecently completed dissertation on probation 
officer burnout, McCabe (1986) found that some 
employees were subject to burnout even when 
“healthy individual coping skills” were utilized. The 
organization became a significant element in burnout. 
McCabe concurred with this writer’s earlier position: 

. .. Brown proposed that analyzing organizational behavior and 

ing management styles is a necessity for the reduction 
of burnout in the probation office. This study’s [McCabe’s] 


finding of a significant relationship between confrontive cop- 
ing and high burnout lent support to Brown’s hypothesis. It 
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may be speculated that this particular setting is not conducive, 
and perhaps even counterproductive to attempts by the in- 
dividual to cope in ways that are commonly considered healthy 
and productive in other settings. 


In a study published in 1966, Aiken and Hage 
examined what sounded to be organizationally in- 
duced burnout. The term “‘burnout”’ did not appear 
in print before 1974 (Cherness). Aiken and Hage 
studied 16 public and private social welfare agencies, 
concluding that highly centralized and formalized 
organizations have more significant ‘‘worker aliena- 
tion.”’ Their explanation of alienation is similar to 
that of burnout: 


Alienation from work reflects a feeling of disappointment with 
career and professional development, as well as disappointment 
over the inability to fulfill professional norms. Alienation from 
expressive relations reflects dissatisfaction in social relations 
with supervisors and fellow workers. 


Since the 1966 study, there have been a signifi- 
cant number of studies which demonstrate the in- 
fluence the organization has on the employee. Pines 
(1982) characterized as ‘“‘crucial’’ the influence of the 
work environment on burnout. It is interesting to 
note that one study (Whitehead, 1986) did not find 
any gender difference when it came to probation of- 
ficer burnout. As a result, he observed that future 
research should address how all officers can avoid 
burnout ‘‘and how the organization can assist all 
employees in that goal.’’ The remainder of this arti- 
cle will look at what some of the experts view as ways 
the organization can help reduce stress and burnout. 

Participation 

Lack of participation in the decisionmaking pro- 
cess has been identified as a stressor and a burnout 
correlate (Pines, 1982). Assuming the validity of this, 
the organization should logically move away from the 
traditional bureaucracy to a more democratic 
management style. In reality, the concept of the 
traditional bureaucracy may be more fiction than 
fact; however, it is assumed that many probation 
organizations have much in common with the 
bureaucratic organization. 

A self-fulfilling prophecy may evolve in the 
bureaucracy. The employee is not trusted, much like 
in the X theory of McGregor: people will not work 
unless made to do so and do not have the interests 
of the organization at heart. Because the bureaucracy 
finds feedback unacceptable, staff who are faced with 
burnout become increasingly negative and detrimen- 
tal to the organization (Carroll and White). 

In a recently published study on professionalism 
and the work environment in corrections, Jurik and 
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Musheno (1986) noted the need for “‘far greater par- 
ticipation of line personnel in decision-making.”’ Pro- 
fessionalization requires not only a more democratic 
management style, but care in the recruitment and 
training of staff who can function in a liberalized 
management environment. 

In his study of probation officer burnout, 
Whitehexd (1983) found many officers ‘dissatisfied 
with their levels of participation in decision- 
making....’’ More progressive, modern manage- 
ment theories place more emphasis on employee 
participation in the management process. Govern- 
ment organizations usually lag the private sector in 
many ways, and managment systems are no excep- 
tion. However, there is no inherent reason for this 
unfortunate situation to continue if change is desired. 


Professional Development 


Job dissatisfaction can lead to burnout. The 
organization can help reduce job dissatisfaction by 
providing opportunities for self-growth. These can in- 
clude not only promotional opportunities which 
might be limited, but also professional development 
and achievement (Pines). 


Carroll and White (1982) confirmed the importance 
of the employee having adequate education and train- 
ing in reducing stress and frustration on the job. If 
the employee was hired with an educational deficit, 
then the organization should provide an environment 
in which the deficit could be overcome. Shapiro (1982) 
addressed the importance of training: 


Training can serve to invigorate staff by providing ideas of new, 
different, more sophisticated, or more advanced ways of per- 
forming work responsibilities. The supervisor who initiates con- 
tacts with community educational resources and who follows 
through by he!ping trainer and staff identify learning needs, 
anticipates that training can be a valuable preventive interven- 
tion against burnout. 


Whitehead (1985), a pioneer researcher in the field 
of probation officer burnout, found that officers with 
6 months to 3 years of service suffered increasing 
burnout during those critical years. Conventional 
wisdom might have told us that burnout would not 
have been critical during the rookie years. To deal 
with that burnout, Whitehead suggests improved 
orientation programs to prepare the new employee 
for the realities of the work. Interestingly, Whitehead 
found that the most and the least experienced officers 
suffered the least burnout. The message is that those 
in-between workers may need the most attention 
from management in order to minimize the negative 
effects of burnout. 

The organization can encourage attendance at pro- 
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fessional conferences and training seminars by pro- 
viding time off and/or expenses to attend. They can 
help prevent the employee from becoming ‘“‘stale’’ 
and losing a professional perspective (Moracco, 1985). 
It is also important that the organization seriously 
consider and utilize, when practical, some of that 
which the employee has learned at the seminars and 
conferences. 


Acknowledgment 


One inexpensive, easily implemented method of 
reducing stress and frustration is that of giving 
recognition to the employee. One aspect of recogni- 
tion is to allow the officer input in the decisionmak- 
ing process. Another is for the organization to 
demonstrate concern for the employee. Both can add 
to job satisfaction and reduce job stress (Pines, 1982). 
A basic complaint of most burned-out workers in the 
health field is the lack of acknowledgment by super- 
visors (Patrick, 1981). The recognition can be in 
various forms, since appreciation of awards by 
employees differs. While some might value monetary 
awards, others would prefer nothing more than a let- 
ter of appreciation or a few words of thanks for a job 
well done. As Pines (1982) pointed out: 


Unfortunately, in many large bureaucractic organizations the 
rewards distribution is very slow and inappropriate, resulting 
in the loss of a very powerful burnout antidote. 


Certainly during the periodic evaluation the 
employee can be recognized for both achievements as 
well as be apprised of areas where improvement is 
needed. However, this should be an ongoing process 
not limited to annual reviews. Feedback is most valu- 
able when it is immediate and ongoing (Pines, 1982). 

The supervisor plays a key role in providing 
recognition of the employee. It should be recognized 
that supervisors may be “‘stress carriers” and can be 
very harmful to the organization. This concept was 
not found very frequently in the literature, but Hum- 
phrey (1978) expressed it well: 


Being a “stress carrier’ gets in the way of individual and 
organizational effectiveness. The creative genius of a staff may 
not reach full potential to be turned loose on the problem of 
business... .Not only the organization suffers, but the in- 
dividual, the family, and friends bear the brunt of the frustra- 
tion and torment. 


Job Flexibility 


Shapiro (1982) outlines numerous ways in which 
the organization can be flexible in the employees’ 
work day. Flexitime may be one of the more obvious, 
and sometimes easiest, measures to implement. Hav- 
ing employees working earlier or later than the tra- 


PROBATION OFFICER BURNOUT 


ditional 8 to 5 shift could provide more adequate 
services to the community as well as allow the em- 
ployee more personal and professional flexibility. 

The workload itself could be made more flexible. 
In probation work, more flexible work could mean 
specialized caseloads that would be periodically 
rotated or staff development positions that would 
remove employees from carrying caseloads. Some 
might prefer working as a supervision team. With the 
increasing popularity of intensive supervision, there 
may be additional opportunity for flexible hours and 
team supervision. For those who do not want either 
the intensive involvement or flexible hours, there 
could be the alternative of an administrative caseload 
with its large numbers and minimal involvement. 

Job routine also needs to be varied. Moracco (1985) 
refers to “‘time-outs’’ where the employee can get 
away from the job totally. Here, as mentioned above, 
are the conferences, workshops, and staff develop- 
ment positions. Patrick (1981) suggests mental 
health days which allow the employee to take off 
when there is a strong need to get away. 

This writer has long urged the implementation of 
sabbaticals for corrections personnel. Ideally, time 
off with pay or reduced pay could be granted to at- 
tend college. Six months to a year off to do something 
totally different could greatly renew the spirit when 
the employee returns to the job. One other aspect 
worth exploring in corrections departments is job 
exchanges between the institutional and the field 
staff. Not only could such action result in more 
enlightened personnel on both sides of the correc- 
tional sphere, but it could provide tremendous oppor- 
tunities for job rotation not available to either field 
or institutional staff alone. 


Role Conflicts 


An almost inherent problem with probation work 
is the role conflict that the officer frequently has to 
face. There are the simultaneous roles of the cop, the 
caseworker, the counselor, and, at times, the prose- 
cutor. Manning (1983) in his discussion of correc- 
tional counselors characterized ‘“‘role ambiguity and 
conflict” as the primary cause of their burnout. 

McCabe (1986) also noted areas of “‘various and 
contradictory roles” such as that of a law enforce- 
ment officer on one side and a counselor/rehabilitator 
on the other. Additionally, the officer frequently has 
to work with involuntary clients who resent any in- 
trusion in their lives. Finally, the officer has to face 
a generally critical public who sees probation as 
ineffectual. 

Pines (1982) looked at both role conflict and role 
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ambiguity and the subsequent frustration that 
resulted when they were not adequately addressed. 
Role conflict ‘‘exists whenever an individual is torn 
by conflicting demands.” It can result when the 
demands of the supervisor and administrator 
conflict—for example, when each expects the proba- 
tion officer to complete a different task at the same 
time. Role ambiguity can result when the employees 
have ‘inadequate information about their work roles, 
and the scope and responsibilities of the job.”’ Shapiro 
(1982) addressed the need for the supervisor to make 
clear to the employee, especially the new employee, 
the job role that is expected by the organization. 

One final area of role conflict is the professional- 
bureaucratic conflict. This may occur at the begin- 
ning of the new employee’s career when he faces the 
reality of working within the confines of a 
bureaucratic organization that does not allow the 
freedom of operation that the idealistic employee en- 
visioned. It can also occur later in the career when 
the employee has developed a sense of profes- 
sionalism that conflicts with the constraints of the 
organization. Poole and Regoli (1983) noted that ‘‘one 
consistent finding is that as an organization’s 
members become more professional, the likelihood 
that they will encounter role conflict, work alienation, 
anomia and the like increases.’’ Pines (1982) found 
evidence which demonstrated ‘‘the more autonomy, 
the less burnout.” 


Exercise 


There seems to be general acceptance of the idea 
that exercise both helps to reduce stress and im- 
proves job performance. 


Studies of police officers and other psychologically and physi- 
cally stressful jobs have shown that a physically fit employee 
is better equipped to handle the physical and mental demands 
placed upon him through job stress (Gilbert, 1984). 


A 6-month study (Bernacki and Baun, 1984) of 
white-collar employees involved with a company 
exercise program determined a “positive although 
probably noncausal relationship between exercise 
adherence... and above average job performance’’. 

A news release from the United States Office of 
Personnel Management dated April 4, 1986, en- 
couraged Federal managers to develop exercise pro- 
grams. Director Horner made her position clear: 
“. .there are tangible benefits, particularly in pro- 
ductivity, to be realized from an increased fitness in 
the ranks of the civil service.”’ In acknowledging the 
employee as the government’s ‘‘most important 
resource,’ Horner concluded that the government 
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should be ‘‘concerned with the whole health of its 
employees.” 

Frequently exercise is cited in the literature as a 
means for the individual to reduce job stress. How- 
ever, the organization can also become involved by 
encouraging employees to exercise. Such involve- 
ment could include everything from a formal exer- 
cise program with a gym, to group membership in 
a health club, to allowing several hours of leave per 
month for the purpose of exercising. There are strong 
indications that exercise both reduces stress and 
otherwise aids the individual in becoming healthier. 
The organizational benefits are obvious from both a 
short-term and a long-term perspective. The message 
that the organization cares is very important to the 
employee. 


Conclusions 


Numerous organizational benefits result from 
reducing burnout. Retaining experienced, productive 
employees who can contribute positively to the 
organization’s mission is an obvious one. An addi- 
tional benefit rarely found in the literature was ad- 
dressed by Lipton (1981). He wrote on the increasing 
number of stress-related legal claims by employees 
against employers. A precedent has now been set in 
awarding ‘“‘worker compensation for mental and 
emotional disability resulting from occupational 
stress.”” A recent news release (1986) from the Na- 
tional Center for Disease Control reported that 
“‘[s]tress, boredom and frustration at work are caus- 
ing substantial health problems for Americans.”’ By 
addressing the causes of organization burnout, costly 
legal actions can be reduced. With respect to 
economic costs, Riggar (1985) puts the loss to the 
American economy due to burned-out workers in the 
“billions of dollars.” 


In probation work as in many other professions, 
supervisors are promoted from field positions 
because of their expertise and not because of their 
supervisory knowledge. The supervisors’ treatment 
of the line staff is highly correlated with job satisfac- 
tion (Pines, 1982). It is therefore very important that 
the organization provides these front-line troops with 
adequate training to deal with staff stress and infec- 
tious burnout. Appropriate training can have a sup- 
plemental benefit of reducing burnout in supervisory 
personnel (Shapiro, 1982). 

In summary, burnout is a very real problem, much 
of which can be attributed to the organization. In- 
dividual stress-reducing techniques will have minimal 
effect on reducing organizationally induced stress 
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and burnout. It is vital that management evaluate 
its policies and make changes where appropriate. The 
physical and mental harm done to the employee by 
an organization over which he has little or no con- 
trol can be minimized by enlightened management. 
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Experimenting With Community Service: 
A Punitive Alternative to Imprisonment 


By RICHARD J. MAHER AND HENRY E. DUFOUR* 


Introduction 


ANY VETERANS of World War II 
DM recor: the wisdom of judges who 
punished their youthful infractions by 
offering them a choice between jail or induction into 
the Army. Those who have had this experience often 
attribute their term of ‘“‘community service’ as a 
turning point, a time when they prioritized their 
values and began a productive life. No doubt the first 
court that ordered community service was inspired 
to do so long before World War II’s manpower need. 
The notion that work, community service or other- 
wise, is good for the spirit is well-founded in Judeo- 
Christian teaching. Considering society’s well- 
established belief in the therapeutic value of hard 
work and the giving of self to others, it is no wonder 
that the concept of community service as an alter- 
native to imprisonment has gained broad acceptance. 
It is routinely used throughout the United States, 
England, and other English-speaking countries. 
For the past two decades, criminal justice profes- 
sionals have experimented with community service 
orders. They have been used in lieu of fines or cash 
restitution to punish the offender by restricting his 
leisure, and sometimes as alternatives to imprison- 
ment. Using community service orders as an alter- 
native to imprisonment will be our concern. 


Background 


During the past quarter century, major changes 
have occurred in the American correctional system. 
In spite of the dollars that have been spent and the 
programs that have been conceptualized and put 
into place, there is still a great deal of scepticism 
about the system and its ability to deal with 
criminals. As a matter of fact, some writers claim 
that the system might best be described as a non- 
system because of the widespread feeling that 
nothing seems to work. Crime is a real threat to 
many, and they are frightened by the thefts and acts 


*Mr. Maher is a United States Probation Officer, Northern 
District of Georgia, Atlanta. Dr. Dufour is head of the Criminal 
Justice Department, West Georgia College. 
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of violence that touch their lives and those of their 
loved ones. Rates of recidivism appear to be as high 
as ever, and the public seems disenchanted, frus- 
trated, and frightened. 


These attitudes about the system are longstanding 
and were clearly identified and addressed in 1966 by 
the President’s Commission on Law Enforcement 
and the Administration of Justice. The commission 
noted that “‘a major goal of corrections is to make 
the community safer by preventing the offender’s 
return to crime upon his release.”’! There are prob- 
ably very few individuals who would disagree with 
that statement, but the question has always been 
how can this aim be best accomplished? 

The concept of institutional treatment was once 
seen as the answer to this question, but it now seems 
apparent that other avenues must be explored 
because of public and professional questions about 
the pragmatism of such an approach. 

Some of these questions were brought into sharp 
focus by Robert Martinson in the spring of 1974. At 
that time, he published an article in The Public In- 
terest titled ‘‘What Works? Questions and Answers 
About Prison Reform.”’ His conclusions had a sober- 
ing impact on the advocates of treatment, for he 
found very few programs that were successful in the 
rehabilitation of offenders. 


... It is just possible that some of our treatment programs are 
working to some extent, but that our research is so bad that 
it is incapable of telling. Having entered this very serious 
caveat, I am bound to say that these data, involving over two 
hundred studies and hundreds of thousands of individuals as 
they do, are the best available and give us little reason to hope 
that we have in fact found a sure way of reducing recividism 
through rehabilitation.2 


The general public is usually not aware of 
academic publications of this type so their concerns 
about crime and the prison system must arise from 
other sources such as TV, newspapers, and personal 


1The President's Commission on Law Enforcement and the Administration of 
Justice, The Challenge of Crime in a Free Society, Washington, D.C.: United States 
Government Printing Office, 1967, p. 165. 

2Robert Martinson, “What Works?—Questions and Answers About Prison 
Reform,” The Public Interest, Spring 1974, p. 49. 
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experiences. It appears to these writers that these 
sources have disseminated sufficient information 
throughout our society to bring about a recognition 
of the failure of corrections and to produce a sense 
of frustration in the man in the street. Warren Young 
attributes this “widespread disillusion with imprison- 
ment as a penal sanction to four main themes in penal 
policy: the influence of humanitarianism; scepticism 
about the effectiveness of imprisonment as an instru- 
ment of treatment or a means of deterrence; prison 
overcrowding; and economic stringencies.”’? 

These statements represent a set of social, 
cultural, and economic realities of the 1980’s that 
must be dealt with by the correctional manager. None 
of these themes can be dealt with by the quick-fix 
route, and all of them seem likely to be with us for 
some time. With these thoughts in mind, it seems 
that currently the best alternative is the strengthen- 
ing of current community-based programs and the 
development of additional options to prison, such as 
community service orders. 


A publication of the National Institute of Mental 
Health summarizes the arguments made in 1971 in 
favor of community-based programs. 


Until alternatives to institutionalization are demonstrated to 
be more effective than imprisonment in preventing further 
crime, a major rationale for the use of community programs 
will be that correctional costs can be considerably reduced by 
handling in the community setting a large number of those of- 
fenders normally institutionalized. Experimental/demonstration 
projects in intensive intervention have shown that for a large 
number of institution candidates incarceration is clearly un- 
necessary. Thus, if society is still determined, in the light of 
this evidence, to keep those offenders in prisons and training 
schools, it must be willing to pay the price. The central ques- 
tion becomes: Are the goals of punishment and custodial con- 
trol worth the high costs of constructing institutions, and main- 
taining the inmate in the institution, as well as the observed 
and the still unknown personal and social costs incurred through 
exposing individuals to the institutional experience?4 


Since we cannot afford to pay the price, it seems 
that community service orders must be explored for 
a limited number of carefully selected individuals. 
Such a program satisfies those of a liberal political 
persuasion by keeping the offender out of prison and 
providing the best opportunity for treatment and/or 
positive change to take place. On the other hand, the 
conservative who believes in punishment should be 
somewhat mollified by the fact that the client must 
provide the required service and earn a living after- 
ward. In some regards, this may be more demand- 
ing than the typical prison experience. 


3 Warren Young, Community Service Orders, London: Heinemann, 1979, p. 4. 
4 National Institute of Mental Health, Community Based Correctional Programs, 
Washington, D.C.: United States Government Printing Office, 1971, p. 34. 
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Discussion 


The merits of community service as a sentencing 
alternative have been demonstrated throughout the 
United States and elsewhere. Approximately one- 
third of the states have passed legislation giving 
sanction to community service as an alternative to 
imprisonment. The United States Congress has been 
slow to sanction and define appropriate community 
service, but by terms of the Comprehensive Crime 
Control Act and Criminal Fine Enforcement Act of 
1984, it is mandated that any convicted felon who 
receives a sentence (not a Class A or B felony) must 
be ordered to pay a fine, make restitution, and/or 
work in community service.® Since the early 1960’s, 
U.S. Federal Courts have often chosen to suspend 
sentences and impose a special condition of proba- 
tion directing offenders to perform community serv- 
ice work for public or charitable organizations. 

The British Parliament granted the first legislative 
authority for community service orders. Under the 
Criminal Act of 1972 (Sections 14-18), such orders 
were sanctioned as an experiment. In 1973, legis- 
lative authority was consolidated under the Powers 
of the Criminal Courts Act. British law defined the 
Community Service Order as a distinct alternative 
to imprisonment. However, these orders are limited 
in their application by virtue of the statutory 
guidelines imposed by Parliament. The law set a 
minimum of 40 and a maximum of 240 hours of work 
to which an offender may be sentenced. These limits 
are believed to be motivated by genuine social and 
economic concerns. With the high unemployment 
rate in Britain over the past years, there was a need 
to assure protection of free labor. With this in mind, 
probation departments have been selective in choos- 
ing work projects for offenders. 

It is also generally recognized that there are prac- 
tical parameters to what may be expected from of- 
fenders assigned to community service. The order 
should not be so stringent that it might be regarded 
as unfair or as forced servitude; however, if commun- 
ity service is to be accepted as a credible alternative 
to imprisonment in the United States, its parameters 
must not be set too narrowly. 

Experience in the United States has clearly 
demonstrated the benefits of community service 
orders. When properly administered, community 
service has enhanced respect for the probation 


5 Rozina Wilks, ‘Legal and Liability Issues in Court Ordered Community Service 
Programs,’ a paper presented to the Midwest Criminal Justice Association, October 
1985. 
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service and the court in the community with non- 
offenders and offenders alike. These orders alone, or 
combined with other special probation conditions, of- 
fer the court a broad range of sanctions, sanctions 
which can be tailored to the seriousness of the offense 
and to the individual offender’s needs. 

Community service, when used as an alternative 
to imprisonment, is also a deterrent. It punishes, pro- 
vides for reparation, and assists in resocializing the 
offender. United States District Judge Joseph L. 
Tauro expounded the benefits of such orders in 1983 
when he said: 


In the appropriate case, a public service order can be a pro- 
gressive, productive alternative to jail. It provides the chron- 
ically wounded tax payer with a rare double barrelled break. 
Hard earned tax dollars are not wasted on housing and feeding 
the offender, and the offender's public service assignment is 
something of a dividend to the taxpayer in terms of expanded 
manpower service. Moreover, a meaningful, closely supervised 
public service sentence can provide a daily reminder to the of- 
fender that he has in fact committed serious anti-social 
behavior.§ 


Community service orders should focus on the of- 
fender’s need for resocialization and on the protec- 
tion of the community. United States Federal Courts 
have recognized that conditions of probation must 
be reasonably related to the treatment of the offender 
and the protection of the public from future crime.” 
This recognition carries with it the presumption that 
offenders with a history of violence or those who 
otherwise represent a serious risk to the community 
will be precluded from consideration. Determining 
who is an appropriate candidate is best addressed at 
the presentence report stage of the sentencing 
process. 

At sentencing, an offender must be made to 
understand that serious antisocial behavior has 
resulted in his conviction and that the consequence 
may be imprisonment. Therefore, the community 
service alternative, possibly accompanied by other 
special conditions, may be severe. Such an order is 
more than a stringent form of probation. It must be 
harsh enough to be viewed by the public and the of- 
fender as a serious alternative, a sentence as credi- 
ble as incarceration. 

The probation office, offender, and recipient of 
community service must work together closely to at- 
tain maximum benefits. An offender’s success on 
community service depends on the tailoring of the 
court order to his circumstances and on his ability 
to accept his obligation. He must be disciplined and 
punctual. In addition to his work assignment, he 
must abide by all other conditions of probation. It 


6 J. L. Tauro, “Sentencing: A View From the Bench,” New England Journal on 
Criminal and Civil Confinement, Summer 1983, p. 323. 

7 United States v. Atlantic Richfield, 465 F.2d 58, 61 (7th Cir., 1972); Porth v. 
Templar, 453 F.2d 330, 331 (10th Cir., 1971). 
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is essential that communication be good between the 
probation officer, offender, and work project super- 
visor. Even when good communication exists, myriad 
problems may arise which often involve the proba- 
tion officer. Unlike an offender in custody, the com- 
munity service offender is not removed absolutely 
from family, social relationships, and other com- 
mitments. The imposition of a stringent public serv- 
ice order may create a set of stresses and problems 
which the probation officer must be sensitive to and 
able to assist in resolving. 


If the court determines an individual is to be given 
a community service order, the probation department 
should have a suitable work program in place and a 
specific task tentatively arranged. The intricacies of 
developing programs, screening candidates, and 
supervising community service orders offer a 
challenge to probation services. To meet this 
challenge, probation departments should allocate 
adequate personnel and material resources. The Ad- 
ministrative Office of the United States Courts has 
created specialist positions for probation officers 
charged with developing and administering com- 
munity service programs. As the use of such orders 
grows, the need may develop for a community serv- 
ice division of probation. As noted, Britain developed 
such a division because of the preponderance of such 
orders and in recognition of the unique skills required 
to address public service needs. 

As the experiment continues, so do the ex- 
periences. In the summer of 1985, the United States 
Probation Office, Northern District of Georgia, was 
alerted that an unusually large number of nonviolent 
first offenders would be entering guilty pleas. Most 
were involved in major frauds and other serious of- 
fenses. Others were involved peripherally in cocaine 
sales. Many of these individuals were local residents. 
It was certain that some would receive community 
service orders. In anticipation, the Probation Depart- 
ment made arrangements for offenders to participate 
in two group work programs. These programs could 
offer a wide range of work experiences to suit the 
court’s purpose and also match the abilities of 
various individuals who would be sentenced. But the 
probation staff did not anticipate that the court 
would order such extensive community service work 
in lieu of incarceration. The lengthy hours demanded, 
coupled with other special conditions of probation, 
would test the known practical limits of community 
service orders. 

As indicated, participation in two group programs 
was set up by the probation staff. Each agency of- 
fered the advantage of experience working with com- 
munity volunteers. The agencies were familiar with 
liability issues and were willing to meet their obliga- 
tion as it related to the court order. One agency of- 
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fered an added advantage in that it had previously 
engaged in a Federal public service project with the 
court. That experience had been very successful. 
Also, both agencies had extensive enough labor needs 
to absorb the hours demanded of the probationers. 

The first program agency served was a non-profit 
historical association. The association was founded 
to raise funds and to restore the Wren’s Nest, the 
Atlanta home of Joel Chandler Harris. Harris, a 
renowned southern author, is best known for the 
creation of the Uncle Remus tales. Since 1913, his 
house has been a museum. In spite of its deterio- 
rating condition and location in a blighted 
neighborhood, approximately 10,000 visitors were 
drawn co it last year. If the Wren’s Nest was accepted 
as a suitable site, the work provided by assigned of- 
fenders would accelerate the restoration efforts, thus 
bringing improvement to a depressed area. Tourist 
visitation is expected to increase substantially and 
to produce needed revenue for the community. 

The Wren’s Nest director learned of the offender 
community service program and made an inquiry to 
the probation office. While Wren’s Nest officials 
entertained the idea of using community service of- 
fenders, they expressed reluctance over the employ- 
ment of criminals. A meeting was scheduled at the 
Wren’s Nest between agency staff and a probation 
officer to address the many points of mutual concern. 

During the meeting, the probation officer found 
the Wren’s Nest staff very professional. The agency 
and its work need appeared suitable for community 
service assignments. This meeting and subsequent 
ones proved to be productive, and groups of offenders 
were assigned. The offenders worked on Saturdays, 
and because of reservations on the part of the 
Wren’s Nest staff, a probation officer came on site 
and worked with and supervised the crew. 

After a few weeks, the supervision of the offenders 
was left to a Wren’s Nest staff member. The proba- 
tion officer came by at the end of the day to inquire 
about and to observe the quality of work done. The 
Wren’s Nest staff members grew comfortable deal- 
ing with offenders and demonstrated they could meet 
their obligation to the court order. As an example, 
on one occasion an offender attempted to claim 1% 
hours he did not earn. He was called to task by the 
agency supervisor, the probation officer was notified, 
and the problem was resolved. 

With the weekend crew producing tangible results 
and the magnitude of the project’s labor need becom- 
ing apparent, the probation department assigned a 
weekday work crew. Three offenders were selected 
to work 16 hours each week. These three would be 
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joined by a fourth on one of the weekdays. The task 
was physically strenuous and none of the four was 
accustomed to hard labor. Nonetheless, their efforts 
soon impressed the staff and the project architect. 
Accordingly, a staff member commented with 
pleasure that in a short time the offenders ‘did a 
mountain of work.”’ Often the offenders rented tools 
at their own expense, donating the expenditures to 
the effort. 


However, from these positive efforts and at- 


_ titudes, an unanticipated problem resulted. The of- 


fenders heard the director discuss the price estimate 
for taking down a diseased oak tree. In spite of liabil- 
ity issues previously discussed and without the direc- 
tor’s knowledge, the offenders purchased a chain saw 
and removed the diseased tree. Afterward, they split 
the wood and rented a machine to grind the stump 
below ground level. An excellent job was done. 
However, because of the liability concerns, the inci- 
dent brought the staff, offenders, and the probation 
officer together, effecting closer communication. 

This strengthened communication also sensitized 
the Wren’s Nest staff to the offenders’ circum- 
stances. In addition to their community service, two 
of the offenders were under house arrest, and three 
were confronted with revocation of professional and 
business licenses. Although there was little hope of 
these licenses being retained, the Wren’s Nest direc- 
tor got involved by offering to be a character witness 
at state hearings and by drafting a supportive let- 
ter. The offenders who previously felt some distance 
from the staff began to feel they were an integral part 
of the Wren’s Nest effort. Their self-esteem was 
bolstered. Thus, the improved relationship enhanced 
the probation department’s objectives. 

The second group project was also a bonus to pro- 
bation department efforts. This project was estab- 
lished at the Atlanta Cerebral Palsy Center. The 
center is a school and day center which primarily pro- 
vides services for children but also has a number of 
adult clients. 

The Cerebral Palsy Center is funded by United 
Way and relies on community volunteers to supple- 
ment the paid staff. Further, they are experienced 
with using well-screened offenders. A few years ago, 
the center employed 19 offenders on community 
service orders. All but one of these offenders per- 
formed extremely well, and a few stayed and con- 
tinued working even after completion of their 
obligation. 

Unlike the first group assigned to the center, this 
immediate group of offenders, it was decided, would 
be under a very restrictive order. Three of the of- 
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fenders were assigned 40 public service hours per 
week for 6 months, 12 months, and 18 months respec- 
tively. These same three were also placed in a half- 
way house for 6 months and received the maximum 
fine relative to their offense. 

The court left no doubt that it viewed the offenses 
as serious and intended a punishment as severe as 
imprisonment. These orders were experimental and 
tested the practical limits of community service 
orders. 

The Cerebral Palsy Center’s structure and ex- 
perience offered an ideal testing ground for the in- 
tense orders. The center could use assistance in a 
wide variety of tasks. Each offer.der at the center was 
targeted during the sentencing process, and the 
center was consulted on each prospective assignment 
prior to sentencing. Thus, the probation orders were 
tailorad to both the center’s requirements and the of- 
fender’s needs and talents. 

In each instance, the community service order and 
other special conditions took into account the in- 
dividual’s ability to comply with the order. The finan- 
cial resources of each were carefully reviewed. Four 
of the five assigned offenders would continue full- or 
part-time paid employment. 

The offender who received the most severe com- 
munity service order nearly managed to maintain his 
personal standard of living. His wife went to work, 
and he took 30-hour per week employment. Through 
this joint effort and the sale of his business, the of- 
fender preserved his home and other assets. His child 
enjoyed some continued stability, and Sunday was 
reserved for leisure and family outings. The offender 
highly valued these Sundays, reporting them to be 
the major benefit of community service in lieu of 
imprisonment. 

Few problems occurred at the Cerebral Palsy 
Center which required the probation officer’s atten- 
tion. As at the Wren’s Nest, the Cerebral Palsy 
Center staff took an active interest in the offenders 
and the resocialization effort. One offender was of- 
fered a part-time position at the center which could 
be done continuous to his 8-hour public service. On 
another occasion, the center director approached a 
probation officer with a complimentary ‘‘problem.” 
An offender was sent on an errand usually done by 
the paid maintenance crew, and he returned in 30 
minutes with the job done. In good humor, it was 
pointed out that the same job had never been done 
in less than 1% hours by the paid staff. 

In each of the Cerebral Palsy Center placements, 
the work was done with enthusiasm, and the center 
staff members demonstrated their appreciation. The 
probation officers involved stayed in close com- 
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munication with the center staff and the offenders. 
All had a favorable experience. 

It appears the merits of public service orders as 
tested proved practical. The purposes of punishment 
were met, and sufficient measures were taken to 
assure public safety. The work programs were struc- 
tured and supervised, thus providing compensation 
to the community. The severity of the orders was a 
sufficient deterrent, and at the same time, provided 
positive experiences for the offenders. 


Conclusion 


The community service experiment will continue. 
Faced with crowded prisons and limited tax dollars, 
the government must find practical and cost-effective 
means of punishing crime. It is not necessary to im- 
prison many nonviolent offenders. Many such of- 
fenders have\traditionally been imprisoned because 
the courts and the public have not recognized that 
there are credible and effective alternatives. Moti- 
vated by apparent benefits, many jurisdictions have 
successfully achieved legislation giving sanction to 
community service orders. Needed direction and sup- 
port have been gained. However, in many cases, 
legislation has inappropriately limited the hours 
which may be ordered. Such legislation has served 
to restrict the use of community service as a credi- 
ble alternative to imprisonment. 

The community service alternative is in its in- 
fancy. Programs, guidelines, and the practical limits 
of its use demand more experimentation and refine- 
ment. The courts and their probation departments 
are in a unique position to experiment with and to 
give direction to community service. A concerted et- 
fort is owed our society. 


BIBLIOGRAPHY 


Wilks, Rozina. ‘‘Legal and Liability Issues in Court Ordered Com- 
munity Service Programs.” A paper presented to the Midwest 
Criminal Justice Association, October 1985. 

Tauro, J. L. “‘“Sentencing: A View From The Bench.”’ New England 
Journal on Criminal and Civil Confinement. Summer, 1983, 9 
(2) 323-330. 

United States v. Atlantic Richfield, 465 F.2d 58, 61 (7th Cir., 1972); 
Porth v. Templar, 453 F.2d 330, 331 (10th Cir., 1971). 

Corbett, Ronald P., Jr. and Fersh. ‘‘Home as Prison: The Use of 
House Arrest.”” Federal Probation, March 1985, pp. 13-77. 

Perrier, C. David and Pink. “‘Community Service: All Things to 
All People,’’ Federal Probation, June 1985, pp. 32-38. 

“36,000 Hours of Useful, Constructive Work—Instead of Prison,” 
Ulster Commentary, October 1980, p.1. 

“Alternatives to the Use of Custody,’’ Ulster Commentary, Oc- 
tober 1980, p. 1. 

North Wales Combined Probation and After Care Service. ‘‘Com- 
munity Service Scheme,” 1 April 1975—31 December 1980, pp. 
1-18. 


- 
¥ 


EXPERIMENTING WITH COMMUNITY SERVICE 


Merseyside Probation and After Care Committee. ‘‘Annual Report 
for Year Ending 31 December, 1979.” 

American Bar Association Project on Standards for Criminal 
Justice, “‘Standards Relating to Probation.” Approved draft, 
1970. 

The Federal Judicial Center, ‘‘As a Matter of Fact. An Introduc- 
tion to Federal Probation,” January 1973. 

Dershowitz, Alan M. ‘‘Criminal Sentencing in the United States: 
An Overview,” Crime and Justice. Del Mar, California: 
Publishers, Inc. 1977, pp. 269-278. 


Sellin, Thorsten. ‘‘A Look at Prison History,”’ Crime and Justice. 
Del Mar, California: Publishers, Inc. 1977, pp. 279-284. 

Young, Warren. “‘Community Service Order,” London, Neinemann 
Educational Book Ltd. 1970. 

The President’s Commission on Law Enforcement and the Ad- 
ministration of Justice, The Challenge of Crime in a Free 
Society, Washington, D.C.: United States Government Print- 
ing Office, 1967, p. 165. 

Martinson, Robert. ““What Works?—Questions and Answers About 
Prison Reform,” The Public Interest, Spring 1974, p.49. 


: 

| 


Local Impact of a Low-Security 
Federal Correctional Institution 


By GEORGE O. ROGERS AND MARSHALL HAIMES* 


Introduction 


RISON POPULATIONS have increased 
Piriznitcantly in the 1970’s and early 1980’s.! 
The result is that Federal and state correc- 
tional systems are operating at or above their capac- 
ity. Despite attempts by courts to alleviate the en- 
suing prison crowding, extensive renovation and 
construction programs have become necessary. 
Facilities for nearly 42,000 additional inmates were 
constructed in 1981 and 1982.2 Even with current 
expansion efforts and increased construction, addi- 
tional prison facilities are needed. While several 
policy alternatives could alleviate at least part of the 
problem,’ building more prison facilities is an impor- 
tant approach to reducing the prison crowding 
problem. But prisons are often considered locally 
undesirable land uses (LULUs) by nearby residents, 
who would rather they be located elsewhere. This 
“not in my back yard” (NIMBY) sentiment reflects 
an appropriate community concern, but is seldom 
weighed against the potential benefits of having such 
facilities in the area. This study examines the local 
economic impacts of a low-security Federal Correc- 
tional Institution in its second year of operation at 
Loretto, Pennsylvania. 


Increasing prison populations, and the associated 
overcrowding, make prison siting a major issue for 
the criminal justice system. The American Correc- 
tional Association has two fundamental guidelines 
used in selecting prison sites: facilities should be 
located in places near inmate families, near metro- 
politan areas to facilitate family visits and access to 
courts, medical care facilities, and other services,* 
These locations provide for an optimum use of ex- 
isting resources and foster overall community sup- 


*Dr. Rogers is research associate, Oak Ridge National 
Laboratory. Mr. Haimes is research analyst, Federal Bureau of 
Prisons, Washington, D.C. The research for this article was com- 
pleted while Dr. Rogers was at the University Center for Social 
and Urban Research, University of Pittsburgh. This research was 
partially supported by the Office of Research, Federal Bureau of 
Prisons. The article does not reflect the policy of the Federal 
Bureau of Prisons, and the authors accept full responsibility for 
the content of the research. 
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port.® It has even been argued that prison siting is 
the most important factor of facility development, 
affecting community, prison, and prisoner alike.® 
Prisons should be integrated into communities, pro- 
viding jobs for residents, stimulating the local com- 
munity both economically and socially, while main- 
taining security and safety for both prisoners and 
residents. 

Like prisons, hazardous facilities often become 
embroiled in local political issues. Because LULUs 
typically involve a NIMBY attitude among local 
residents, prison and hazardous facility siting deci- 
sions are political decisions, by nature. The public’s 
response to LULU’s is far more intense to highly 
visible facilities.’ Incentives provided local com- 
munities appear to make potential LULU’s more 
acceptable.® 


Policies and Politics 


Selecting a community-based site for a prison is 
not easy. A few instances of unsuccessful siting il- 


1 Statistical Abstracts of the United States 1986, U.S. Department of Commerce, 
Bureau of the Census, reports the rate of state and Federal incarceration increasing 
steadily from 96.7 in 1970 to 188.0 per 100,000 population in 1984. The total number 
of prisoners in these institutions increased from 196,429 to 445,381 over the same period. 
G.G. Gaes, “The Effect of Overcrowding in Prisons,’ in Crime and Justice: An Annual 
Review of Research, Vol. V1, 1984, Chicago, reports that the number of state and Federal 
prisoners increased from 229,721 in 1974 to 438,830 in 1983. 

2 Gaes reports that by the end of 1982, 39 jurisdictions reported having increased 
prison capacities, 51 had additional facilities under construction, and 49 reported that 
construction to add beds was in the planning stages. 

3 Alternative solutions include increasing the role of privately operated prisons, in- 
creasing alternative forms of “‘punishment,” reducing time served, and expanding ex- 
isting facilities. 

4The Corrections Task Force of the National Advisory Commission on Criminal 
Justice Standards and Goals made this recommendation in 1967 and again in 1973. 

5 A. L. Grieco, ‘New Prisons—Characteristics and Community Reception,” Q. J. 
of Corrections (special issue) Vol. 2:2, 1978 (p. 55-66). 

SE. E. Flynn, “Standards and Goals: Implications for Facilities Planning,” in 
M. R. Monlilla and N. Harlow (eds.), Correctional Facility, Lexiagton, Massachusetts: 
D.C. Heath & Co., 1979 (pp. 67-81). 

7B. J. Popper, “LP/HC and LULUs: The Political Uses of Risk Analysis in Land- 
Use Planning,” Workshop on Low-probability/High-consequence Risk Analysis, Arl- 
ington, Virginia, 1982, finds that these facilities are usually large, noisy, ugly, or 
polluting, and are usually regulated by several levels of government. : 

8S. A. Carnes et al, “Incentives and the Siting of Radioactive Waste Facilities,” 
Oak Ridge National Laboratory, Oak Ridge, Tennesee, 1982, finds that when local areas 
are encouraged to accept such facilities by incrementally adding incentives for an 
hypothetical nuclear waste repository, more people found it acceptable with incentives 
(42 percent) than without them (22 percent). H . the key i included in- 
creased local authority regarding the facility's operation, including the authority to shut 
it down. 
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lustrate the nature of the problem. The quiet town 
of proud townspeople in Putney, Vermont, turned 
down a Federal proposal to convert a small college 
into a 500-bed minimum security prison. The artistic 
and academic pursuits of the residents were in 
marked contrast with their fear that ‘‘... . Putney 
would be viewed as a prison town. . . .””? The citizens 
of Carbondale, Illinois reportedly did not want a 
300-bed state prison in their community, even though 
the economic boost it would give the community was 
thoroughly recognized. And even with enthusiastic 
support from the local public officials of Wasilla, 
Arkansas, the plan for a maximum security facility 
to be located in a relatively isolated area near town 
was scuttled. The situation is often repeated for other 
potential sites, where “. . .a small group of outspoken 
townsfolk said they didn’t want dangerous convicts 
living ir their community... 

Some towns have actually lobbied hard to get 
prisons sited in their areas. It occurs most often when 
the local economy is very depressed, unemployment 
rates are high, and prisons can serve as an economic 
stimulus for the local economy. Somerset County, 
Maryland was facing a 1 in 5 unemployment rate, 
with about 70 percent of the residents receiving 
monthly assistance. Elected officials were pleased 
with “‘. . .the prospect of an $8 million annual payroll 
and 400 new jobs resulting from a new medium- 
maximum security prison’”.!! While other com- 
munities, such as Galesburg, Illinois, Oakdale, Loui- 
siana, and Duluth, Minnesota have lobbied for 
prisons in their area, they represent the exception. 
Perhaps because of the intensified association with 
the local community, halfway houses and commun- 
ity centers report vocal, vehement, and sometimes 
violent opposition. “‘Almost all successful commun- 
ity correctional center operators cite neighborhood 
participation as the key to overcoming opposi- 
tion.” 12 Contacting key community leaders and even 
canvassing neighbors door-to-door are recommended 
practices for building support and minimizing opposi- 
tion. Avoiding damaging public confrontations in 
open hearings is often facilitated by such community 
contact. Some corrections agencies have taken this 
a step farther by employing local contractors with 
existing community relations in siting community- 
based facilities. — 


SF. A. Silas, “Not In My Neighborhood,” American Bar A ion Journal, 
Lawscope, Vol. 70:27-29, 1984, p. 27. In Putney, Vermont, voters reject the idea of a 
minimum security facility at a converted college by a 3-to-1 margin in a public referen- 
dum held after an extensive review process. 

10 Silas 1984:27. 

1] Silas 1984:29. 

12 Krajick, K., ‘Not on My Block: Local Opposition Impedes the Search for Alter- 
natives,” Correctional Magazine, Vol. 5, 1980:18, pp. 15-29. 


Community Concerns 


Property Values—One potential impact on areas 
near prisons stems from the general feeling that 
LULU’s detrimentally affect the area, making prop- 
erty less desirable and therefore decreasing property 
values. In the context of a multidimensional regres- 
sion analysis, the impact of prison facilities on 
property values was examined for both target areas 
near the prison facilities in Florida and control areas. 
Property values in areas near the facilities were 
higher than those in control areas, when differences 
were observed at all.!° The effects of prison location 
examined in the context of the effects of type of 
structure, lot, and neighborhood increase the as- 
sessed property value by $27 to $35 per 100 feet. 
Prison proximity raises assessed property value. All 
other things being equal, the closer a house is to the 
prison, the higher its assessed value.!4 Perceived im- 
pact of prison siting on property values is one of a 
set of attitudes that includes family security, restric- 
tion of activity, and a desire to move from the area.15 
This underlying complex of attitudes is more impor- 
tant than objective measures of changes in property 
value when obtaining public acceptability. 

Security—In areas near prisons, increased com- 
munity contact with prison visitors and prison 
escapes are the potential pathways affecting feelings 
of security. Analysis of prison and non-prison areas 
in Florida indicates that crime rates near prisons 
were less than in control areas, when there was a dif- 
ference at all.16 It is unlikely that visitors and 
escapes contribute to crime rates in areas adjacent 
to prison facilities. In Uxbridge, Ontario concern for 
safety was intertwined with employment oppor- 
tunities and the nature of the facility. 


Most inmates are violent offenders such as rapists, murderers 
and armed felons; escapes are inevitable; escapees may steal 
cash, cars, weapons or hold wives and other family members 
hostage; inmates riot and inmates released on temporary 
absences may elect to remain in the community rather than 
travelling to their homes.1!7 


In Uxbridge, family security was complicated 
by the prison staff security. Preferred jobs at the 
facility were allocated to existing personnel, leaving 


13K. S. Abrams et al., “The Socioeconomic Impacts of State Prison-Siting on the 
Local Community,” Joint Center for Environmental and Urban Problems, Florida In- 
ternational University (May 1985). 

14C. E. Stanley, “The Impact of Prison Proximity on Property Values in Green 
Bay and Waupin, Wisconsin,” State of Wisconsin Division of Corrections, Bureau of 
Facilities and Management (1978). 

15 P. Maxim and D. Plecas, “Prisons and Their Perceived Impact on the Local Com- 
munity,” in Social Indicators Research, Vol. 13:39-58, 1983. 

16 Abrams et al. 1985::66. 

17H. A. Tully et al, “Correctional Impact and Host Community Resistance,” Cana- 
dian Journal of Criminology, Vol. 24:133-139 (1982) p. 135. 
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the riskiest jobs for residents. Locals perceived that 
“their people’ were the most likely to be brutalized 
inside the facility, transferring their personal security 
inside to their families on the outside. The respond- 
ents’ perception of family security, perceiving a 
prison as a menace, a general dissatisfaction with 
having the prison located “‘here,”’ and an “‘impulse”’ 
to move, underscores the importance of the family 
security issue in selecting prison sites.!® 

Impact on Local Institutions—Do prisons place 
unconscionable demands on existing resources 
creating community burdens? For police, concerns 
range from hiring competition for potential work 
force to police force response to prison escapes. 
However, police in nearby communities in Florida 
found the benefits of the prison facility far out- 
weighed any potential burdens associated with the 
facilities.19 Hospital administrators in these nearby 
communities report that the negative image 
associated with the presence of prisoners in public 
hospitals presents a relatively minor public relations 
problem. However, Abrams et al. recommend that ar- 
rangements with institutions be clearly understood 
by all parties to avoid confusion and provide a firm 
foundation for ongoing institutional cooperation. Im- 
pacts on community infrastructure, such as traffic 
increases and increased demands for public services 
and environmental resources, are sometimes 
associated with LULUs.?° 

Psychological Impacts—The fear of change con- 
stitutes an apprehension of the unknown associated 
with an influx of people in the area. Fear of change 
is most frequently cast in terms of a prison-sub- 
culture or community stigma, where the place is 
associated with undesirables involved in drug- 
trafficking and violent crimes. Fear-of-fear is a 
general negative attitude regarding the psychological 
impact of a prison as a place of fear, hostility, and 
tension.2! Existing research indicates that these sub- 
jective ‘‘fears” and attitudes are more powerful than 
objective measures of prison impact in explaining 
community resistance to potential siting.2? In 
Florida, nearly all prison neighbors studied reported 
no direct impact on their families. Residential prox- 
imity was not related to reporting problems with the 


18 Family security dimension was found to be the most important factor in percep- 
tion of impact by Maxim and Plecas (1983). 

19 Abrams et al. (1985). 

20 Maxim and Plecas (1983). 

21 Tully et al. (1983). 

22 See McGee, Prisons and Politics, Lexington, Massachusetts: D.C. Heath & Co., 
1981; W. W. Zarchikoff et al, “‘An Assessment of the Social and Economic Impacts 
of Federal Correctional Institutions on the Communities of Agassiz, Harrison Hot 
Springs and Harrison Mills, British Columbia, Canada,” Ministry of the Solicitor General, 
Evaluation and Special Projects Division, Canada, 1981; and Maxim and Plecas (1983). 
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prisons. Nearly half of the residents felt personal 
safety was a problem in their neighborhoods, but 
“*. none attributed their concern to the presence of 
the . . .[prison].’’2% 


The model prison in Southern Illinois is the largest 
employer in the area; 61 percent of the prison 
employees reside in the county. “‘This identity of oc- 
cupational role and political citizenship is the 
strongest of the many interrelationships between the 
prison and the surrounding society.”2+ The com- 
munity leaders are strongly committed to the 
prison—many are employed there. The most 
.deeply entrenched and powerful families in the 
local area. . .”” have members working at the prison, 
which reinforces the community’s stake in a suc- 
cessful prison. This kind of positively reinforced rela- 
tionship of the community with the prison integrates 
the prison with the community. The community and 
the prison benefit most when the prison becomes a 
part of the community, rather than relating to it. 

Economic Impact—The principal economic con- 
cern is that benefits to the local community will be 
limited. If there are only a few local expenditures, or 
they are of limited size, local gains are offset by in- 
creased expenditures to assure public safety and in- 
creased ‘‘community infrastructure” costs, yielding 
an increase in taxes. The benefits stemming from 
nearby prisons in three Florida communities “‘. . .in 
the form of increased earning, income and employ- 
ment... . are substantial.”25 Another economic con- 
cern is the impact on the infrastructure. While peo- 
ple seem to recognize the minimal burden on existing 
infrastructures, they are concerned that other in- 
dustries may not consider the area once a prison is 
located there, for fear that the area lacks the ability 
to expand enough to accommodate both. Schools, 
businesses, banks, and housing are specific instances 


where expansion capacity can be absorbed by prison 
facilities. 


The Current Study and Data 


Local companies supplying the low-security prison 
at Loretto, Pennsylvania significantly affects the 
local economy. This article examines the extent of the 
facility’s contribution to the local economy. The fiscal 
year 1985 budget for the minimum security prison 
at Loretto exceeded $11.8 million; this economic 
stimulus amounts to over $980,000 per month. Com- 


23 Abrams et al. 1985:113. 


24 J. B. Jacobs, ‘The Politics of Corrections: Town/Prison Relations as a Determi- 
nant of Reform,” Social Service Review, Vol. 50:623-631 (1976) p. 625. 
25 Abrams et al, 1985:46. 
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pared to the general expenditures in Blair and Cam- 
bria Counties of just over $188 million,26 this 
amounts to 6.2 percent of the annual expenditures, 
if all the expenditures of the facility were made in the 
two counties. 

A sample of 2,108 individual purchase orders and 
96 prison employee records were selected.2” Salaries 
were estimated for hourly employees on the basis of 
2,080 hours per year. The sample represents 
$11,253,488.50 in total expenditures during fiscal 
year 1985, accounting for more than 95 percent of 
the funds spent (table 1). The period was dominated 
by expenditures to establish the facility at Loretto. 
The estimated salary expenditures are compared 
with budgets used for personel only, the least ac- 
curate sample representation. Because the sample ex- 
penditures for salaries and wages are estimated, 
there can be some variation that is unaccounted for 
in the estimates.28 

Expenditures in all non-salary categories are 
represented well in the sample. The largest discrep- 
ancy between the sample funds and budgeted expen- 
ditures amounts to $149.89 in the building and 
facilities category. The sample expenditures are 
weighted by the ratio of sample to FY1985 funds 
presented in table 1, providing an estimated 
budgetary expenditure of $11,905,639. This estimate 
leaves $79,730 in commissary funds unrepresented 
by the sample. Comparing this estimate with the 
budgeted funds for 1985, $163 remain unaccounted 
for by the sample estimates. Since the extent of 
sample representation is quite high for most 
categories of expenditures, weighting predominantly 
affects salary and wages. 


Economic Impacts 


Geographic Location—A total of 185 towns, 
boroughs, and named places were identified as being 
within a 25-mile radius on a Pennsylvania Depart- 
ment of Transportation state map (1982). Mapping 
“vendor location’’ on these 185 places partitioned the 
sample expenditures into three major categories: 
those within 25 miles, elsewhere in Pennsylvania, and 
not in Pennsylvania. Of the 2,204 transactions 
reported, 50.4 percent (1,112) were within 25 miles, 
more than $7.6 million or 65.3 percent went to 


26U.S. Department of Commerce, Bureau of Census, City County Data Book 
1982-1983. 

27 Confidence is maintained by reporting only salary town of residence, and never 
reporting salary data alone when the number of employees in a town is less than three. 

28 More overtime may have been used during the period because of the special needs 
involved in establishing the facility. Hence, the number of hours per year may be 
significantly lower than actual, and the overtime rate is not calculated as part of the 
estimates. 
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TABLE 1. COMPARISON OF SAMPLE EXPENDITURES 
AND FY 1985 BUDGET 


Ratio of 
Budget Expenditures Fiscal Year Sample to 
Category In Sample 1985 FY 1985 
Salary and 
Expenses $2,933,614.00 $2,933,630.00 1.000005 
S&E Salaries $2,113,012.50  $2,585,188.38 1.223460 
Building and 
Facilities $3,707,000.00 $3,707,149.89 1.000040 
Commissary* $79,730.86 
Activation 
Funds $2,499,862.00 _$2,499,940.53 1.000031 
Total Funds $11,253,488.50 $11,805,639.66 1.049064 


*Commissary funds are not represented in the sample expenditures. 


firms/individuals in towns within 25 miles of Loretto. 
While this figure is inflated because of predominance 
of prison staff residing near the facility, 55.8 percent 
of non-salary expenditures were within 25 miles (table 
2). 

Ongoing expenditures2? within 25 miles of the 
Loretto facility amounted to $3.7 million in FY1985. 
The prison population is growing from about 40 in- 
mates per day in January 1985 to nearly 150 per day 
in December 1985, and at the end of 1986 it is near 
its designed capacity of 500 which amounts to $7400 
per year for each inmate.®° The geographic distribu- 
tion of expenditures is further analyzed by town 
name within 25 miles of Loretto. Vendors in cities 
and towns receiving more than $100,000 in expen- 
ditures combine for 46.5 percent of the transactions 
in FY1985; this represents 62.3 percent of all expen- 
ditures (table 3). The estimated dollar expenditures 
in these eight places amount to over $7.3 million or 
95.7 percent of the funds expended within 25 miles. 
The major population centers of Altoona (57,078) and 
Johnstown (35,495) account for 55.4 percent of ex- 
penditures within 25 miles of Loretto. Another pat- 
tern indicates that major transportation corridors 
provide access. Six of the eight places have primary 
roads through them, with secondary roads to Loret- 


29 Ongoing expenditures include salaries and operating expenses, comprised of 
salary and expenses (coded 52) funds. 

30 Estimates for continued expansion that fail to account for prison capacity, op- 
timal size, base-line operations cost (before any prisoners are in the facility), and incremen- 
tal costs (associated with each additional inmate) are not reliable. 
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to itself and Gallitzin, which is about 4.7 miles east- 
south-east. Population centers make goods and serv- 
ices available when smaller places are unable to do 
so, while distance and transporation represent con- 
venience. 


Type of Expenditures— An important aspect of a 
government agency’s expenditures concerns the 
distribution of expended funds among various 
General Services Administration (GSA) categories. 
Using the GSA designations provided with purchase 
order transactions, and creating a code for salaries 
and wages, the transaction data are summarized into 
the major designations (table 4). Small business 
expenditures account for nearly $5.6 million; salaries 
and wages account for almost $2.6 million, and non- 
profit/educational-small businesses account for 
nearly $1.3 million in expenditures. GSA expendi- 
tures and transactions with educational or non-profit 
organizations account for just over $660,000 each. 
A substantial part of the prison’s purchases are not 
GSA expenditures. The Loretto facility spent the ma- 
jority of the available non-salary and wages funds 
among non-profit/educational and small business 
firms. 

The Federal Correctional Institution at Loretto is 
admirably fulfilling its promise of providing direct 
employment for local citizens. By the end of fiscal 
year 1986, 48.8 percent of the institution’s staff were 
comprised of people hired locally (living within a 
25-mile radius). Seventy-three percent of entry-level 
positions are filled by local citizens. Constraints on 


TABLE 2. PRISON TRANSACTIONS BY CATEGORY 
AND REGION 


Transaction Number of Total Dollars Est. Total 
Category Transactions Represented Expenditures 


Expenses 418 $1,210,336.00 $1,210,336.00 
Salaries 94 $2,049,915.54 $2,508,071.71 
Activation Fund 597 $1,038,655.00 $1,038,655.00 
Bldg. & Facilities 3 $2,897,000.00 $2,897,000.00 
Within 25 Miles 1112 $7,195,906.54 $7,654,062.71 
Expenses 123 $1,022,589.00 $1,022,589.00 
Salaries 2 $63,096.96 $77,199.13 
Activation Fund 223 $808,034.00 $808,034.00 
Bidg. & Facilities 2 $810,000.00 — $810,000.00 
Within PA 350 $2,703,719.96 $2,717,822.13 
Expenses 348 $700,689.00 $700,689.00 
Activation Fund 394 $653,173.00 — $653,173.00 
Not in PA 742 $1,353,862.00 $1,353,862.00 
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TABLE 3. CITIES AND TOWNS WITHIN 25 MILES, 
RECEIVING $100,000 OR MORE IN PRISON 
EXPENDITURES (FY1985) 


Distance Trans- Number Total 
& portation of Expen- 
Direction* Access Transactions tures** 
Cities: 
Altoona 13.0 ENE Primary 461 $820 
Johnstown 20.3 SW _ Primary 175 3417 
Towns: 
Cresson 3.6 SE Primary 91 804 
Duncansville 12.8 ESE Primary 35 212 
Ebensburg 5.0 WSW Primary 164 849 
Gallitzin 4.7 ESE Secondary 23 135 
Holidaysburg 14.7 ESE Primary 23 157 
Loretto _ Secondary 54 932 


*Distances are estimates of direct miles not driven. Directions 
are indicated as 16 points of the compass. 
**E xpenditures to the nearest thousand dollars. 


hiring local people for the journeyman or supervisory 
positions apparently stem from the lack of people 
trained in custody or technical specialties in the area. 
Of the total amount of money paid in salaries, 
$1,203,941.00 (40.0 percent) went to people hired 
locally. Furthermore, nearly the entire amount is 
spent in the local economy as transferees become part 
of the loca! communities. 

Economic Multipliers—Up to now the analysis 
focuses on direct prison expenditures. Expenditures 
made by major “industries” in local economies repre- 
sent more than a single expenditure. For example, 
a prison employee is paid, that employee then uses 
that money to purchase goods and services, the mer- 
chants providing those goods and services use that 
money to buy supplies, pay their own expenses, pay 
their employees, etc. This cascading of expenditures 
through the system may be thought of as first, 
second, third, and n-th order effects. The augmenta- 
tion of direct expenditures varies depending on what 
kinds of goods and services are being purchased and 
whether they may be purchased locally. This occurs 
because the amount of input for different products 
varies, as does the degree to which specific kinds of 
products can be supplied within a local economy. 
Each expenditure is multiplied to reflect a given 
product’s typical inputs and through puts for a given 
area. The Federal government?! publishes a series of 


31U.S. Department of Commerce, Bureau of Economic Analysis, “Regional Input- 
Output Modeling System: A Brief Description,’ Regional Economic Analysis Division, 
May 1984. 
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multipliers that accomplish this for various kinds of 
products and services in specific areas. These 
multipliers represent 39 different categories of goods 
and services, categories ranging from new construc- 
tion and retail trade, to households, utilities, and 
primary and fabricated metals. 

The impact of large initial expenditures, such as 


TABLE 4. PRISON EXPENDITURES BY GSA CATEGORY 


GSA Number of Total Dollars Est. Total 

Category Transactions Represented Expenditures 
C 123 $5,587,464 $5,587,464 
D 4 $217,069 $217,069 
G 203 $664,047 $664,047 
GC 11 $17,856 $17,856 
GT 1 $81 $81 
N 94 $662,926 $662,926 
NC 1461 $1,337,661 $1,337,661 
ND 168 $451,412 $451,412 
NG 1 $3,208 $3,208 
NT 22 $65,136 $65,136 
3S 2 $11,779 $11,779 
U 18 $121,837 $121,837 
Ww _ 96 $2,113,012 $2,585,271 
Totals 2204 $11,253,488 $11,725,747 


C represents Small Business 

D represents Other Than Small Business 

G are GSA expenditures 

T are procurements from other government agencies 

N represent expenditures to Non-profit/Educational Institutions 
U are Unicor expenditures 

W are Salary and Wages expenditures 


TABLE 5. MULTIPLIER EFFECTS FOR 
SELECTED GOODS AND SERVICES 


Projected 
Est. Direct Economic 
Item Description Expenditures RIMS II* Impact 
Construction $3,359,963.00 3.2982 $11,081,829.97 
Electrical $87,787.00 3.0098 $264,221.31 


Furniture $141,548.00 2.7358 $387,247.02 
Salaries and 

Wages $2,585,270.84 2.6399 $6,824,856.49 
Telephones $15,872.00 2.2861 $36,284.98 


*RIMS II are economic multipliers developed by the U.S. Depart- 
ment of Commerce, through the Bureau of Economic Analysis, to 
account for the fact that money in the economy is repeatedly spent 
by its various recipients. For example, a prison guard is paid a 
salary, that individual spends it for food, shelter, and various other 
commodities; each of those individuals or firms spend the money 
again to pay their employees and the like. 
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construction ($3.4 million), sewage treatment 
($599,000), and purchase of medical equipment 
($302,000), have had a significant impact. Construc- 
tion expenditures alone have a projected economic 
impact of nearly $11.1 million (table 5). The direct ex- 
penditures for salaries and wages (nearly $2.6 million) 
are the largest ongoing expenditures, with a pro- 
jected impact of $6.8 million. Compared to the 
general expenditures for Cambria and Blair Counties 
combined of $188 million, the projected impact of 
salary and wages alone represents 3.5 percent of the 
local economy. 


Conclusions and Implications 


The economic impact of the facility at Loretto has 
been substantial. The local impact has exceeded that 
which might have been expected. Initial expenditures 
to convert the facility to a low-security prison have 
dominated in categories such as construction, sewage 
treatment, and water supply. Economic impact in the 
local area is focused on salary and wage expenditures, 
as these ongoing expenditures are almost entirely 
local and account for a large segment of the total 
expenditures. ~ 


Like other LULUs, public confidence in prison 
management is more important than the probability 
of escape or the potential benefits a prison may bring 
to an area.®2 If prisons are to gain public acceptance, 
the public must be assured that the security of the 
prison is adequate for the type of prisoners and that 
the prison is managed well. The local community can- 
not establish confidence in an isolated institution or 
facility; such confidence can only be established 
through association. Prisons are accepted best when 
they become an integrated part of the community. 
People must be able to have confidence in and trust 
the managers, who must assure the people that their 
safety and well-being not only matters, but is being 
provided by good prison management. 


REFERENCES 


Abrams, K. S. et al. “The Socioeconomic Impacts of State Prison- 
Siting on the Local Community,” Joint Center for Environmen- 
tal and Urban Problems, Florida International University, May 
1985. 

Carnes, S. A. et al. “Incentives and the Siting of Radioactive Waste 
Facilities,’ Oak Ridge National Laboratory, Oak Ridge, Ten- 
nessee, 1982. 


32¢. Starr, “Risk Management, Assessment and Acceptability,’ argued in a 
keynote address at the 1984 Annual Meeting of the Society for Risk Analysis that 
“Public acceptance of any risk is more dependent on the public confidence in risk manage- 
ment than on the qualitative estimates of risk consequences, probabilities and 
magnitudes” (pp. 3-4). 


33 

. 

. 

= 

- 


34 FEDERAL PROBATION 


Commonwealth of Pennsylvania, ‘‘Official Transportation Map,” 
prepared by Pennsylvania Department of Transportation in 
cooperation with Federal Highway Administration, Department 
of Environmental Resources, Pennsylvania Game Commission, 
and Pennsylvania Fish Commission, 1983. 

Flynn, E. E. “Standards and Goals: Implications for Facilities Plan- 
ning,” in M. R. Monlilla and N. Harlow (eds.), Correctional 
Facility, Lexington, Massachusetts: D.C. Heath & Co., 1979, 
pp. 67-81. 

Gaes, G. G. “‘The Effect of Overcrowding in Prisons,” in Crime 
and Justice: An Annual Review of Research, Vol. V1, Chicago: 
Chicago University Press, 1984. 

Gamble, H. B. “Effects of Nuclear Power Plants on Community 
Growth and Residential Property Values,” U.S. Nuclear 
Regulatory Commission, Washington, D.C., 1979. 

Grieco, A. L. “‘New Prisons—Characteristics and Community 
Reception,” Q. J. of Corrections (Special Issue), Vol 2:2, 1978, 
pp. 55-66. 

Jacobs, J. B. ‘“The Politics of Corrections: Town/Prison Relations 
as a Determinant of Reform,”’ Social Service Review, Vol. 
50:623-631, 1976. 

Krajick, K. ‘“‘Not on My Block: Local Opposition Impedes the 
Search for Alternatives,” Correctional Magazine, Vol. 5, 1980, 
pp. 15-29. 

Maxim, P. and D. Plecas. ‘‘Prisons and Their Perceived Impact 
on the Local Community: A Case Study’’ Social Indicators 
Research, Vol. 13:39-58, 1983. 

McGee, R. A. Prisons and Politics, Lexington, Massachusetts: D.C. 
Heath & Co., 1981. 

Policy Research Associates. ‘‘Socioeconomic Impacts: Nuclear 
Power Station Siting.’’ U.S. Nuclear Regulatory Commission, 
Washington D.C., 1977. 


September 1987 


Popper, F. J. ““LP/HC and LULUs: The Political Uses of Risk 
Analysis in Land-Use Planning,’ Workshop on Low- 
Probability/High-Consequence Risk Analysis, Arlington, 
Virginia, 1982. 

Silas, F. A. “‘Not In My Neighborhood,”’ American Bar Associa- 
tion Journal, Lawscope, Vol. 70:27-29, 1984. 

Starr, C. “Risk Management, Assessment and Acceptability,” 
paper keynote address at the 1984 Annual Meetings of the 
Society for Risk Analysis, Knoxville, Tennessee, 1984. 

Stanley, C. E. “The Impact of Prison Proximity on Property Values 
in Green Bay and Waupun, Wisconsin,” a study commissioned 
by the State of Wisconsin Division of Corrections and Bureau 
of Facilities Management, Madison, Wisconsin, 1978. 

Tully, H. A. et al. ‘Correctional Institution Impact and Host Com- 
munity Resistance,” Canadian Journal of Criminology, Vol. 
24:133-139, April 1982. 

U.S. Department of Commerce, Bureau of the Census. City County 
Data Book, 1982-1983. 

U.S. Department of Commerce, Bureau of the Census. Statistical 
Abstracts of the United States 1986. 

U.S. Department of Commerce, Bureau of Economic Analysis, 
“Regional Input-Output Modeling System: A Brief Descrip- 
tion,” May 1984. 

Zarchikoff, et al. ‘An Assessment of the Social Economic Impacts 
of Federal Correctional Institutions on Communities of Agassiz, 
Harrison Hot Springs and Harrison Mills, British Columbia, 
Canada,” ‘‘Ministry of the Solicitor General, Evaluation and 
Special Projects Division, Canada, 1981. 


4 « 
| 
ae, 
| 
AS 
2% 


AN THE “Invisible Hand” administer crimi- 
nal sanctions as weli as the “Iron Fist’’? 
Dispensing justice is generally regarded as 

one of the primary functions of the state. And yet, 

a small but growing number of penal institutions, 

such as prisons, jails, detentiun centers, and reform- 

atories, are now privately owned or managed under 
contract to local, state, or Federal government agen- 
cies. These ‘‘proprietary”’ correctional facilities ap- 
pear to push the limits of privatization to an extreme. 

However, what seems at first to be a radically con- 

servative proposal—private ownership of the means 

of state punishment—can be shown to be fully con- 
sistent with the principles oi classical liberalism. 

Only a few anarchists believe that the state should 
totally abdicate its penal authority in favor of private 
companies. While the state may delegate to a private 
agent its authority and responsibility for administer- 
ing penalties, it cannot relinquish them.! Thus, what 
is now under serious consideration around the coun- 
try is not a corporate takeover of the legislative and 
judicial functions of the state, but the subcontract- 
ing of some aspects of the executive function. 


The Source and Delegation of Authority to Imprison 


The most principled objection to the propriety of 
commercial prisons is the claim that imprisonment 
is an inherently and exclusively governmental func- 
tion and therefore should noi be performed by the 
private sector at all, even under contract to the 
government. How can it be proper for anycne other 
than the state to imprison criminals? Perhaps the 
place to start is by asking what makes it proper for 
the state itself. By what right does the state 
imprison? 

In the classical liberal (or in modern terms, liber- 
tarian) tradition on which the American system of 
government is founded, all rights are individual, not 
collective. The state is artificial and has no author- 
ity, legitimate power, or rights of its own other than 
those transferred to it by individuals. 

Why does this transfer take place? John Locke 


*Dr. Logan is visiting fellow, the National Institute of Justice, 
and Associate Professor of Sociology, the University of Connec- 
ticut. The views expressed here do not necessarily reflect the 
policies of the Institute. 
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argued that individuals in the state of nature have 
the right to punish those who aggress against them. 
However, there will always be disagreement over in- 
terpretations and applications of natural law; people 
cannot be unbiased in judging their own cases; and 
those in the right may lack the power to punish. For 
these reasons, said Locke, people contract to form 
a state and completeiy give over to it their power to 
punish. Thus, the power and authority to imprison 
does not originate with the state, but is granted to 
it. Moreover, this grant is a conditional one. Citizens 
reserve the right to revoke any of the powers of the 
state, or indeed, the entire charter of the state, if 
necessary. 

Robert Nozick, like Locke, sees the right to punish 
as one held by individuals in a state of nature. He 
also insists that no collective rights or entitlements 
emerge beyond those held by individuals. Thus, the 
right to punish is not exclusive or unique to the state. 
Is it, however, special to the state in some way? Is 
there an argument for individuals turning over their 
punishment power to a state rather than directly to 
some private agency? 

In Anarchy, State and Utopia, Nozick answers as 
follows. Punishment, to be just, can be administered 
only once (or up to the amount deserved). Thus, 
anyone who punishes will preempt others in their ex- 
ercise of this right. When persons authorize an agent 
to act for them, they confer their own entitlements 
on that agent. The more clients on whose behalf a 
protection agency acts, the fewer others whose ex- 
ercise of the right to punish has been preempted or 
displaced. Therefore, a dominant protection agency 
(a state) has a higher degree of entitlement to punish, 
in the sense that it preempts the fewest others. 

Whatever the reasons for placing the power to 
punish in the hands of the state, however, the major 
point is that it must be transferred; it does not 
originate with the state. The power and authority of 
the state to imprison, like all its powers and author- 


1This principle was recently affirmed when a Federal court ruled in Medina v. 
O'Neill that the Immigration and Naturalization Service could not escape its legal 
responsibility for illegal aliens held in a privately managed detention facility under Fed- 
eral authority. The court held that the actions of the private contractor “were state 
action within [the] purview of the public function doctrine” (589 F. Supp. 1028 (1984) 
at 1039). This meant the government could be sued, under Section 1983 of Title 42 of 
the U. S. Code, for violation of constitutional rights, though it was still protected from 
monetary damages under the doctrine of sovereign immunity. 
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ity, are derived from the consent of the governed and 
may therefore, with similar consent, be delegated fur- 
ther. Since all legitimate powers of government are 
originally, and continuously, delegated to it by 
citizens, those same citizens if they wish can specify 
that certain powers be further delegated by the state, 
in turn, to private agencies. Because the authority 
does not originate with the state, it does not attach 
inherently or uniquely to it, and can be passed 
along.2 

The state does not own the right to punish. It 
merely administers it in trust, on behalf of the peo- 
ple and under the rule of law. There is no reason why 
subsidiary trustees cannot be designated, as long as 
they, too, are ultimately accountable to the people 
and subject to the same provisions of law that direct 
the state. 


Legitimation of Authority 


In any prison, someone will need authority to use 
force, including potentially deadly force in emergen- 
cies. Questions of legitimacy in the use of that force, 
however, cannot be resolved simply by declaring that 
for state employees some use of force is legitimate, 
while for contracted agents none is. 

In a system characterized by rule of law, state 
agencies and private agencies alike are bound by the 
law. For actors within either type of agency, it is the 
law, not the civil status of the actor, that determines 
whether any particular exercise of force is legitimate. 
The law may specify that those authorized to use 
force in particular situations should be licensed or 
deputized and adequately trained for this purpose, 
but they need not be state employees. 


The distinction between a contractual relation and 
salaried state employment, in terms of the derivation 
in authority, may be more apparent than real. In both 
cases, the authority of the actor, say a guard, derives 
from the fact that he is acting, not just on behalf of 
the state, but within the scope of the law. Consider 
the case of a state-employed prison guard who 
engages in clear-cut and extreme brutality. We do not 
say that his act is authorized or legitimate, or even 
that he is acting at that moment as an agent of the 
state. In fact, we deny it, in spite of his uniform and 
all the other trappings of his position. We say that 


2 Anarchists go further. They argue that people may delegate their rights, including 
the right to punish violation of their rights, directly to private agents acting on their 
behalf. Only the weaker (libertarian but not anarchist) claim is defended in this article: 
that any legitimate governmental authority may be further delegated, through the 
government, to private agents. This assumes the existence of a legitimate and represen- 
tative government, so that the chain of authority is unbroken from its original source: 
the people. 
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he has overstepped his authority and behaved in an 
unauthorized and unlawful fashion. The state may 
or may not accept some accountability or liability for 
his act, but that is a separate issue. The point here 
is that the authority or legitimacy of a position does 
not automatically transfer to the actions of the 
incumbent. 

There is, in effect, an implicit contract between a 
state and its agents that makes the authority of the 
latter conditional on the proper performance of their 
roles. This conditional authority can be bestowed on 
contractual agents of the state just as it is on those 
who are salaried. Where contractually employed 
agents, such as guards, have identifiable counter- 
parts among state-salaried agents, there is no reason 
why their authority should not be regarded as 
equivalent. Thus, the boundaries of authority for con- 
tracted state agents should be no less clear than 
those for state employees and they could be even 
clearer, if they are spelled out in the conditions of the 
contract. 

What about authority inside the prison itself? 
Would private prisons lack authority in the eyes of 
inmates? Some critics worry about that prospect: 


When it enters a judgment of conviction and imposes a 
sentence, a court exercises its authority, both actually and sym- 
bolically. Does it weaken that authority, however—as well as 
the integrity of a system of justice—when an inmate looks at 
his keeper’s uniform and, instead of encountering an emblem 
that reads, ‘“‘Federal Bureau of Prisons’’ or “‘State Department 
of Corrections,’ he faces one that says ‘‘Acme Corrections 
Company”’?3 


I suspect that prisoners will be more concerned 
about practical, not philosophical, distinctions. They 
will care more about how the guards treat them, than 
about what insignia grace their uniforms. To the ex- 
tent that they are treated with fairness and justice, 
inmates will be more inclined to legitimate their 
keepers’ authority and to cooperate with them. 

This is especially important to a private prison. 
The exercise of naked power is extremely costly; 
cooperation is much more cost-effective (and 
therefore profitable) than is coercion. Commercial 
prisons, unlike the state, cannot indefinitely absorb 
or pass along to taxpayers the cost of riots, high in- 
surance rates, extensive litigation by maltreated 
prisoners, cancellations of poorly performed or con- 
troversial contracts, or even just too much adverse 
publicity. These are some of the potential costs of the 
unfair treatment of inmates. 

Legitimation constitutes one of the most effective 


3 Ira Robbins, “Privatization of Corrections: Defining the Issues,” Judicature 
vol. 69 (April-May 1986), p. 331. 
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methods of cutting the cost of power in all forms of 
social organization;* prisons are no exception. Since 
legitimation is generally granted in exchange for the 
fair exercise of power, a profit-seeking prison has a 
vested interest in being perceived by inmates as just 
and impartial in the application of rules. Moreover, 
the state is more likely to renew a contract with an 
organization that has a good record of governance 
than with a contractor who generates numerous com- 
plaints and appeals from inmates. Thus, economic 
self-interest can motivate good governance as well 
as good management. At the least, there is no in- 
herent incompatibility between the making of profit 
and the pursuit of justice. 


Justice and Due Process under Contracting 


Certain aspects of prison administration have a 
quasi-judicial character. Controversial examples 
would include imposing solitary confinement or other 
disciplinary actions, “‘good time” sanctions that af- 
fect the date of release, and classification procedures 
that significantly affect the conditions of confine- 
ment. Moreover, even where a commercial prison’s 
actions are purely administrative, the coercive en- 
vironment in which they occur makes the question 
of their fairness all the more important. 

Being suspicious of authority in the hands of com- 
mercial prison managers is an example of having the 
right attitude for the wrong reasons. It is not because 
they pursue profit that we shou!d be vigilant, but 
because they wield power. A constructive response 
to this suspicion would be to require as part of a con- 
tract that commercial prisons codify the rules that 
they will enforce, specify the criteria and procedures 
by which they will make disciplinary decisions, and 
submit to review by a supervisc ~y state agency. In 
short, the requirements of due process should be built 
into the conditions of the contract. This is no dif- 
ferent from the attitude we should have toward the 
state itself, and its employees. 

Our focus should be on the procedures that will 
best protect the due process rights of inmates 
regardless of whether they are applied by govern- 
ment employees or by contracted agents. The pro- 
cedures that will do this best will probably be the 
same in either case. It should be treated as an open, 
empirical question whether these procedures are 
adhered to better under one system or another. 


4 Peter M. Blau, Exchange and Power in Social Life. New York: John Wiley & Sons, 
1967. 


Therefore, it is no solution to propose, as some have,° 
that all decisions having implications for due process 
should simply be left in government hands. The 
whole point of having procedures is to reduce our 
reliance on being in “the right hands.’’6 

It is one of the strengths of contracting that it 
forces us to make visible and to treat as problematic 
some important issues of authority and due process 
that we might otherwise ignore or take for granted. 
Due process requires preset rules and rigorous ad- 
herence to them. It is universalistic, not individ- 
ualistic: discretion, individualization, and ‘‘creativ- 
ity” in punishment are detrimental to due process. 
Contractual arrangements offer an excellent means 
of limiting and controlling discretion, of clarifying 
rules, and of enforcing adherence to procedures. 

In addition to due process, justice requires clar- 
ity as to the purpose of punishment. It is the state’s 
job to ensure that private prisons pursue a proper 
penology. This may be difficult, since states 
themselves are rarely clear and consistent in penal 
philosophy. One of the services private contracting 
will render is to require state agencies to specify their 
goals as clearly as possible, along with criteria by 
which their attainment is to be assessed. This is just 
one more way in which contracting makes visible, and 
therefore more solvable, problems of penology that 
are always there but usually overlooked. 


One critic’ has cited the case of a transcendental 
meditation group that wanted to build and run a 
prison with the requirement that all prisoners prac- 
tice meditation. Lest it be thought that this proves 
the irresponsible extremes to which only the private 
sector is prone, let us remember how the penitentiary 
got its name: through the Quaker-inspired but state- 
imposed requirement that prisoners spend their time 
in solitary, silent contemplation of the evil they had 
done. Indeed, the contractor so worrisome to this 
critic already operates a meditation program inside 
one of Vermont’s state-run prisons. Other state 
prisons, such as Folsom, also have TM programs. In 


5 Peter Greenwood, “Private Prisons: Are They Worth a Try?” California Lawyer, 
July/August 1982, pp. 41-42. 

6 Greenwood points out that these functions account for less than 5 percent of cur- 
rent prison administration budgets, so it would not burden the state to retain full respon- 
sibility for their administration. However, evaluating, sanctioning, and controlling in- 
mate behavior must be an integral part of every aspect of a prison program; it cannot 
be handled by a separate and distant staff. Moreover, while protection of due process 
is ultimately guaranteed by the state, it should be made a responsibility of contractors 
as well. The contract should establish a system of supervision whereby the state can 
monitor the administration of discipline and good time provisions by the ti 
and whereby inmates can appeal what they view as unfair treatment in these regards 
or others. The expense of this system should be calculated into the cost of the contract. 

7 Institutions Etc., “If You Think This Sounds Good, Wait’ll You Hear About 
Discount Gas Chambers,” Investigative Newsletter on Institutions/Alternatives vol. 
6 (November 1983), pp. 6-8. 
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fact, it is hard to imagine a private company 
subscribing to penological beliefs so bizarre that they 
have not been implemented already in some state 
system. Nonetheless, it is still true that it is the man- 
date of the state to define the parameters of justice 
and to see that they are fulfilled. It would seem, 
however, that this is at least as likely to occur under 
contractual arrangements as otherwise. 


The Profit Motive vs. Other Motives 


Before we look at motives, we should note one 
point of logic at the outset. Strictly speaking, the 
motivation of those who apply a punishment is not 
relevant either tc the justice or to the effectiveness 
of the punishment. It is true that for punishment to 
be a moral enterprise, it is important that it be done 
for the right reasons. This, however, is a stricture 
that applies more to those who determine and decree 
the punishment than to those who carry it out—to 
legislative and judicial more than to executive agents. 
The immediate agents of punishment may be humans 
with motives virtuous or venal, or robots with no 
motives at all; that does not affect the requirements 
of justice. 

Still, the matter of motives—or rather, one par- 
ticular motive—seems to be of such great importance 
to so many opponents of proprietary prisons that it 
must be dealt with. These critics believe that 
“criminal justice and profits don’t mix.” The ACLU 
in particular has complained repeatedly that ‘‘the 
profit motive is incompatible with doing justice.” 

If it is legitimate to examine the motives of in- 
terested parties, then to be consistent we ought to 
examine the motives of ail parties, including state 
agencies, public employee unions, prison reform 
groups, and “public interest” groups.® All these par- 
ties, like private vendors, have motives that reflect 
self-interest as well as altruism, and agendas that are 
hidden as well as overt. For example, the ACLU’s Na- 
tional Prison Project may really be as much opposed 
to prisons per se as to running them like a business. 
They may be afraid that more efficient prisons will 
mean more imprisonment. They do not object to the 
profits that are made from the private administra- 
tion of community correctional programs that serve 
as alternatives to prison. 

A consistent objection to the existence of vested 
interests in punishment would have to focus as much 
on the public sector as on the private. Is it wrong for 
state employees to have a financial stake in the ex- 


8 Including the ACLU. See William A. Donohue, The Politics of the American Civil 
Liberties Union. New Brunswick, NJ: Transaction Books, 1985. 
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istence of a prison system? Is it wrong for their 
unions to “profit” by extracting compulsory dues 
from those employees? Is it wrong for a state prison 
bureaucracy to seek growth (more personnel, bigger 
budgets, new investment in human and physical 
capital) through seizing the profits of others (taxa- 
tion) rather than through reinvestment of its own 
profits? Are the sanctions of the state diminished or 
tainted when they are administered by public 
employees organized to maximize their personal 
benefits? If not, why would it tarnish those sanctions 
to be administered by professionals who make an 
honest profit? I admit I have posed these questions 
in prejudicial language, but I have done so to make 
a point. The notion that any activity carried out for 
profit, as compared to salary and other benefits, is 
thereby tainted, is simply an expression of prejudice. 
Both are economic motivations. 

Of various possible motivations for serving as an 
agent of punishment, the profit motive is among the 
most benign. Compare, for example, some alternative 
motives: self-righteousness, enjoyment of power, 
sadism, vengefulness, zealotry, adventurism, or 
displacement. No one has proposed that all criminal 
sanctions be administered by unpaid volunteers 
motivated by pure love of justice. If someone does 
propose it, watch out! Great injustices are often done 
in the name of noble-sounding values. The history of 
corrections, from the penitentiary to the juvenile 
court, is a road paved with many good intentions that 
produced bad results.? The clear lesson from this 
history, drawn by criminologists of all persuasions, 
is that criminal justice policies and practices must 
be judged by their consequences, not by their mo- 
tives. In particular, declarations of “‘public service”’ 
should not be taken at face value.!° Rather, public 
service should be judged as an outcome, regardless 
of whether the motivating force behind it is probity, 
power, or profit. 

Replacing “‘public servants” with “profit seekers” 
in the management of prisons will not trade those 
whose motives are noble for those whose motives are 
base. Rather, it will replace actors whose motives we 
suspect too little with actors whose motives we are 
inclined to suspect perhaps too much. Still, whether 
we are right or wrong to suspect the motives of profit- 
seeking prison administrators, it is a step in the right 


®Francis A. Allen, The Borderland of Criminal Justice. Chicago: University of 
Chicago Press, 1964; David J. Rothman, The Discovery of the Asylum. Boston: Little, 
Brown, 1971; American Friends Service Committee, Struggle for Justice. New York: 
Hill & Wang, 1971. 

10 Willard Gaylin, Ira Glasser, Steven Marcus and David J. Rothman, Doing Good: 
The Limits of Benevolence. New York: Pantheon Books, 1981. 
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direction, when we consider the high cost of relying 
on good intentions in the past. 


Constraining (Everyone’s) Self-Interest 


But won’t a commercial institution be “driven by 
profit” and, as a result, be tempted to put its own 
welfare ahead of the welfare of inmates, the needs of 
the state, or the interests of justice? This concern is 
legitimate, but it is at least partially misplaced if it 
is portrayed as a problem unique to commercial enter- 
prises. Actually, the problem exists for public as well 
as private, for nonprofit as well as profit-making 
organizations. If it were really true that “‘justice and 
the profit motive are incompatible,” then justice 
would be doomed, because in one form or another the 
profit motive is universal. Like the rest of society, 
politicians, government bureaucrats, and other state 
actors are motivated by self-interest. The field of 
public choice, a hybrid of economics and political 
science, is founded on this insight, and one of its 
founders, James Buchanan, recently received a Nobel 
Prize for his extensive research and theory in this 
area. 

One of the most universal of motives is one that 
could be called the ‘‘convenience motive.”’ All human 
beings, and the organizations they construct, are 
motivated to behave in ways that maximize their own 
convenience. Compared to the profit motive, the con- 
venience motive has few positive external benefits; 
it is much more asocial and self-interested. Indeed, 
one of the strongest constraints on the convenience 
motive is the profit motive. Businesses, for example, 
must often put the desires of others ahead of their 
own convenience, if that will increase their profit. 
Businessmen understand that to sustain any com- 
petitive profit-making enterprise it is generally 
necessary to satisfy some needs other than one’s 
own. 

All institutions, from hospitals and universities to 
courts and prisons,!! tend to operate according to 
their own convenience unless they are motivated to 
do otherwise. For public or non-profit institutions, 
this motivation must take the form of political 
pressure. For private, profit-making institutions, the 
motivation can take economic as well as political 
forms, because market mechanisms of discipline and 
supervision are added to those of the state apparatus. 

The effects of this addition are not simply 
economic. Competition does not just contain costs; 


11 David J. Rothman, Conscience and Convenience: The Asylum and Its Alter 
natives in Progressive America. Boston: Little, Brown, 1980. 


it advances other goals as well. When it is possible 
for a commercial company to take business away 
from a competitor (including the state) by showing 
that it can do a better job, then that company 
becomes a self-motivated watchdog over other com- 
panies (and over the state). Such a company will have 
an interest in critically evaluating the quality of its 
competitors’ services and an interest in improving 
its own. 

In the case of prisons, the existence of competi- 
tion, even potential competition, will make the public 
less tolerant of facilities that are crowded, dirty, un- 
safe, inhumane, ineffective, and prone to riots and 
lawsuits. Indeed, the fact that these conditions have 
existed for so long in monopolistic state prisons is 
a big part of what makes private prisons seem attrac- 
tive. The possibility of an alternative will make the 
public, quite rightly, more demanding in its 
expectations. 

Without competition, the state has had a monop- 
oly over both service and supervision, over both do- 
ing justice and seeing that it is done properly. With 
competition, there will be a proliferation of agencies 
having a direct stake in both, without detracting at 
all from the state’s role as the final arbiter of justice. 

For these reasons, among others, the profit motive 
is not necessarily in conflict with the pursuit of 
justice; it can, in fact, be conducive to it. 


Conclusion 


If we want to have prisons that do justice and 
follow due process, then here’s what we should do. 
First, we should define what we mean by these con- 
cepts and decide how to measure them. Then, we > 
should shop around. Where can we get the most, or 
the best, of these values for our money? It may turn 
out to be the department of corrections and its public 
employees, or it may turn out to be a provider com- 
peting on the open market. We cannot know which 
unless we are able to make comparisons. What we 
should not do is beg the question by declaring pro- 
prietary prisons to be either unjust by definition or 
improper on principle 
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Probation Counselors and the Adult Children 
of Alcoholics 


By ERIC T. ASSUR, GERALD W. JACKSON, AND TERESA MUNCY* 


HE TASK of the probation counselor is 

It begins with meeting the of- 

fender and unraveling the puzzle of causality. 
Recommending dispositions or sentences cannot be 
done without knowing a great deal about the of- 
fender. The probation counselor is not able to prop- 
erly evaluate the system’s goal of eliminating 
recidivism with this specific individual without know- 
ing what makes up the personality and background 
of the offender. In the juvenile court system the 
charge is even more specific; the probation counselor 
is to recommend dispositions which both protect 
society and do what is in the best interest of the 
client. But, unlike the adult system, rehabilitation is 
to be first and foremost. The one thing that is com- 
mon in both the juvenile and the adult system is that 
our clients, almost without exception, come from 
families. They were generally born into an environ- 
ment that almost immediately begins to determine 
what their future would be like. The personality of 
the child and parents, as well as personal relation- 
ships within the family, are vital to developing a pro- 
bation treatmen. plan.! 

There is no argument that being raised in a single- 
parent home is significantly different from being 
raised by two loving or at least present adult parents. 
But what exactly is the effect of being raised in a 
home with two parents when one or both of the 
parents is afflicted by the disease of alcoholism? It 
is not necessary to speculate or for the probation 
counselor to summarily inform his or her client that 
prior family ‘“‘misfortune”’ is not an excuse or proper 
rationalization for the defendent’s behavior. One can- 
not simply go on with counseling without knowing 
considerably more about the client’s background or 
family. This article is to provide introductory infor- 
mation and to urge probation counselors to learn 
more about the recent literature (both in the academic 
setting and that now being offered to the lay public) 
concerning the alcoholic parent. Secondly, it will 
guide counseling services to both families and specific 


*Mr. Assur is unit director, Mr. Jackson is senior probation 
counselor, and Ms. Muncy is juvenile probation intern, Juvenile 
and Domestic Relations Court, Fairfax, Virginia. 


clients where parent alcoholism has been a significant 
factor. 


A 106-page paperback book published in late 1983 
by Health Communications, Incorporated and 
authored by Janet Geringer Woititz, began to be 
noticed on the national bestseller list in 1986. This 
paperback book developed a nationwide readership 
that went far beyond specific professionals who 
found the book meaningful for their practice. In- 
dividuals throughout the nation began to realize that 
they had grown up in a household where alcoholism 
affected their growth and future behavior. The title 
of the book is self descriptive, Adult Children of 
Alcoholics. Information gained by reading such 
books has begun to filter into social history or pre- 
sentence reports offered by officers of the various 
courts. It is suggested that an increased knowledge 
of the phenomenon now known as “ACOA” will 
benefit all probation counselors as they work with 
clients. If you are not already convinced that it is im- 
portant to be knowledgeable in this field, see how 
many of the following generalizations may be 
characteristic of the normal probation caseload: 

1. Clients from alcoholic families guess what is 

normal behavior. 

2. Clients from alcoholic families have difficulty 
following a project through from beginning to 
end. 

3. Lying, deceiving, or hiding the truth is a way 
of life. 

4. Clients have difficulty in establishing and 
maintaining intimate relationships. 

5. Probation clients from alcoholic families over- 
react to changes over which they have no 
control. 

6. Clients from alcoholic families usually feel that 
they are different from other people. 

7. Clients from alcoholic families are very often 
impulsive. This impulsivity leads to poor judg- 
ment, or decisionmaking, and behavior which 
results in more catastrophe, disaster, and self- 
defeating behavior. 


It might just be that many probation clients 


1 Arentzen, 1978, page 3. 
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behave the way they do because they were subtly 
taught a life of feeling insecure, deceiving others, and 
being unable to trust adults in their home. What for 
them was normal is simply not normal in the eyes 
of most of society. 


Alcoholic Families and Child Raising 


An estimated 30 million people in the United 
States have been or are being raised in alcoholic 
families. Of these, 12 to 15 million children under the 
age of 18 still live in a home with at least one alcoholic 
parent. In these homes the parent’s drinking is the 
controlling factor of their lives. The child’s feelings, 
personality, behavior, educational progress, and 
social adjustment are influenced by that one reality 
more than any other. Even without specifically 
labeled child abuse or child neglect, the individual 
raised in such a home is significantly neglected. In 
the alcoholic family, alcoholism consiitutes a chronic 
state of stress and crisis with the results of marital 
discord, social crisis, and proneness of the intoxicated 
person to violence. Child rearing in an alcoholic 
family is similiar to that in abusive families, although 
the causes of parental dysfunction, forms of abuse, 
and therapy are different. While physical abuse does 
not always occur in alcoholic homes, the self- 
centeredness of the disease almost inevitably leads 
to some sort of neglect. The literature supports the 
notion that alcoholic families don’t always willfully 
neglect their children, but their constant quarreling, 
their inability to recognize or meet their children’s 
needs, and their failure to love wisely and understand 
their children seem to constitute a form of rejection. 
One respected authority describes the alcoholic fam- 
ily as a “butterfly mobile, in which one butterfly is 
in constant motion. This motion is so violent and 
upsetting that all the other butterflies spend their 
a to its movement, never coming to 
rest. 

One finds that some basic similarities exist among 
these families, regardless of income, size, or whether 
the mother or father or both are alcoholics. The focus 
of family concern around the alcoholic behavior, the 
denial and shame, the inconsistency, the insecurity, 
fear, anger, hatred, blame, and guilt. The alcoholic 
parent is self-centered and egocentric. The alcohol 
replaces interpersonal relationships and satisfying 
emotional bonds. The co-alcoholic (non-alcoholic 
spouse) and possibly the rest of the family as well 
become neurotically involved with attempts to con- 
trol the alcohol abuse. Due to this behavior the child 


2 Deutsch, 1982, p. 42. 
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is often ignored and his needs go unsatisfied. He 
learns to hide his family’s behavior; he experiences 
a lack of emotional nurturing and satisfying interper- 
sonal relationships with parents. This leads to a feel- 
ing of rejection and to the negative feelings of anger, 
hatred, or resentment towards parents. He may be 
hostile towards the drinking parent for the neglect. 
He may be equally hostile toward non-drinking fam- 
ily members for failing to protect him from abuse, 
or failing to provide a more stable home. It is almost 
always the case that someone is “‘blamed.”’ 

The primary goal of the alcoholic family is to con- 
trol the drinking of the alcoholic individual. When a 
family fails to do so, it experiences an intense feel- 
ing of shame which can profoundly and permanently 
damage the children. The children of alcoholics grow 
up and become adults who continue to be affected 
by this feeling of shame. They also continue to have 
limited sense of what a normal family can be like. To 
COA’s (children of alcoholics), this shame can have 
a paralyzing effect which inhibits personal growth, 
interpersonal relationships, and initiative. The family 
generally denies what is happening in order to ease 
feelings of shame. The family members deny their 
feelings, their actions, and the fact that the parent 
even drinks at all. They certainly have something to 
hide from probation counselors, social workers, and 
school officials who desire to find out their secrets! 
These families deny the reality of an alcohol-abusing 
parent to themselves as well as to outsiders. This par- 
ticipation in deception and denial to outsiders in- 
creases the child’s sense of shame. It also serves as 
modeling behavior which teaches the child that the 
truth really is not important and that the truth can 
only get one into greater difficulty. Family loyalty 
and fear of rejection forces the child to become more 
and more isolated. 

Some further consequences for the child are the 
suppression of threatening feelings, loss of values, 
retention of deep-seated shame, and confusion be- 
tween reality and fantasy. In a healthy family, 
children receive consistent parental guidance with 
predictable consequences for behavior. With an 
alcoholic parent, the children have few consistent 
ground rules and rarely know whether a given 
behavior will elicit approval or condemnation. They 
learn that by accepting the parent’s denial they can 
maintain peace. 


Guilt, Shame, and Coping Techniques 


Inconsistency is the primary hallmark of active 
alcoholics.2 The adult may change from being 


3 Deutsch, 1982, p. 42. 
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generous to violent within minutes. Mood swings be- 
tween widely divergent emotions are manifest. This 
inconsistency and unpredictability in relationships 
with the alcoholic parent is emotionally depriving for 
the children. These children, after many, many 
broken promises and crushed hopes, learn not to 
count on or to trust anyone. They cannot even count 
on their probation counselor. Why should they trust 
someone who offers to counsel them, to give them 
sound advice, to help them with employment, or the 
possible improvement of their entire life? Children in 
such homes live with constant fear and insecurity 
because they never know what will happen next. 
Hyper-vigilance is used to pick up clues in the en- 
vironment. Inconsistent parenting can cause abnor- 
mal emotional and behavioral reactions in non- 
threatening situations. They become angry with their 
parents, and they begin to hate them. They may fan- 
tasize about killing the alcoholic or about how it 
would be if they were not there. Guilt tends to go 
hand-in-hand with fear and anger in the alcoholic 
home. Children may feel responsible for the 
alcoholic’s drinking. Parents and family members 
may reenforce this by saying, “if only you would 
behave, I would not have to drink.’’ The sense of 
responsibility is conveyed when the non-alcoholic 
parent tries to persuade the children to prevent the 
drinking of the other spouse. This feeling of respon- 
sibility becomes a kind of defense against help- 
lessness and hopelessness by making the child feel 
possessed of power and capable of control. He 
believes that “if I can change, the alcoholic will 
change too.”’ 4 This becomes self-defeating due to the 
repeated failures of the drinking individuals who con- 
trol the alcoholism. 

Survivor guilt is expressed due to a feeling that 
perhaps the child could have made a difference. A 
chronic sense of depression can envelop the child and 
adult child of an alcoholic. Peaks of enjoyment are 
chopped off. A feeling that something must be sacri- 
ficed influences the behavior. These behavioral symp- 
tons may include: 1) impotence around power and 
authority issues, 2) mortification or embarrassment, 
the sense that the child seems to have done 
something wrong, 3) a belief in omens, some sign that 
the event could have been prevented. The emotional 
wound suffered by COA’s (children of alcoholics) can 
be described as a “‘post-traumatic stress disorder.” 
The wounds and emotional scarring are related to the 
level of stress under which the child grows. The care 


provided these emotional wounds determines the 
extent to which the child is a co-dependent, a partici- 
pant in the denial in which the expressions of emo- 
tions and feelings are not allowed. The amount of 
underlying inadequacy can cause gaps in life ex- 
periences and contribute to difficult adult relation- 
ships. Re-experiencing the trauma through 
nightmares and intrusive thoughts is common. A 
survival-oriented reflex sensitive to symbolic 
stimulus can result in instantaneous patterned 
behavioral response. Psychic numbing causes 
disassociation from self and constriction of feelings. 
Time does not heal, only specific therapeutic actions. 


Undesirable Role Models 


We all learn from significant others, generally our 
parents and other role models, who model behavior 
for us. This certainly applies to the probation or 
parole client. Situations that are encountered by the 
probation client are often not handled in a mature, 
responsible, or goal-directed fashion. Some of this 
poor decisionmaking can be related to having grown 
up in a home where decisionmaking was chaotic, im- 
pulsive, or far less than methodical. Examples con- 
cerning lying, theft, and assaultive behavior on the 
part of our clients may prove beneficial. Probation 
counselors would like to think that their clients are 
trustworthy and honest; this is often not the case. 
Even more often, this is not the case for the youthful 
offender who has grown up in an alcoholic home. The 
young person has been told to lie, to cover up for the 
parent’s alcoholic behavior, and generally has not 
been rewarded for telling the truth. The response of 
a drinking parent to stress or distress has often been 
to assault a spouse or child in the family. Assaulting 
individuals to show one’s power, or fantasized power, 
is common in the alcoholic family. > Many probation 
clients find themselves in the court setting because 
they continue the same assaultive behavior they 
learned in the alcoholic home. Their way of control- 
ling their world is a not so artful demonstration of 
intimidation and force. 

Mature adults may fall behind in their financial 
obligations and find themselves in debt. The mature 
individual could remedy the shortfall through a 
second or part-time job for a brief period of time. 
Many of our clients have elected to make up a cash 
short-fall through drug sales, theft, or merchandis- 
ing stolen materials. It is possible that this person 
never learned a methodical decisionmaking process 


| 

| 
| 

4Cermak, T., 1986. 5 McClelland, 1982. : 


during the formative years. The alcoholic family is 
not able to teach a system of consequences and 
rewards related to mature decisionmaking. Working 
with probation clients is more habilitation than 
rehabilitation. Probation counselors often assist 
clients in learning rather than relearning proper 
behavior. 

Children of alcoholics learn not to act, but to react, 
in their environment. This can be said of many pro- 
bation clients who do not show initiative in relation 
to pursuing education, employment, or other goals. 
They are simply ‘“‘stuck”’ in their self-development. 
The pathology or coping mechanisms developed by 
children growing up in an alcoholic family are diverse. 
The child adopts a role that works for him in hopes 
of being protected and stopping the alcoholic’s drink- 
ing. Alcoholic families tend to demonstrate three car- 
dinal rules: DO NOT FEEL, DO NOT TRUST, AND 
DO NOT TALK. Minimizing or denying feelings is 
easier than dealing with the intensity of the original 
feelings. If the child allowed him to feel the depths 
of his feelings, he would experience disgust, frustra- 
tion, helplessness, fear, and sadness. He could 
become hysterical with sadness, immobilized with 
fear, and enraged and hostile with frustration and 
anger. Survival would be difficult. This same learned 
behavior continues on into the adult years and im- 
pairs functioning within society and within adult life. 
Children of alcoholics learn early not to trust anyone 
to be there when they need someone. If they trust, 
then they are vulnerable to hurt. They may also have 
become so self-reliant in their role that they do not 
know how to trust. 

Finally, children learn at a very early age that it 
is not okay to talk about what is happening in the 
home. This continues and is seen in the adult or 
young adult offender who insists on telling the pro- 
bation counselor nothing and hiding behind the 
facade of either defiance or peace and tranquility. In- 
dividuals growing up in an alcoholic home cannot talk 
to outsiders for fear of rejection by their own parents 
or family. They don’t want the alcoholic chaos to get 
worse and fear that their speaking could in fact make 
a very bad situation even worse. These three com- 
monly seen injunctions lead to rigidi‘y, blaming, 
unspoken feelings, and inconsistency in behavior. 


Increased Risk 


As a culmination of the disturbed and problematic 
dynamics and characteristics of alcoholic families, 
children of alcoholics are at high risk for developing 
many problems. Some of these problems are alcohol- 
and drug-related. At least 50 percent of children of 
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alcoholics will become alcoholics as adults.® Clients 
on probation or parole demonstrating alcohol or 
substance abuse problems very frequently come from 
families where alcohol or drug abuse was a common 
occurrence. These individuals grew up in an environ- 
ment where problems were ignored by seeking the 
self-defeating tranquility offered by the early stages 
of substance abuse. They develop psychological and 
emotional problems as a result of parental alcoholism 
and the traumatic development that it precipitates. 
Alcohol or substance abuse is not the only outcome. 
Twice as many children from alcoholic families as 
from normal families develop into individuals 
demonstrating chronic depression, psychosomatic 
complaints, social aggression, emotional detachment, 
isolation, suicide, poor self-concept, or other signifi- 
cant debilitating behav’ors. Children of alcoholics 
simply suffer in many ways from the inconsistency, 
lack of nurturing, and general environment experi- 
enced during their childhood in a home with blatant 
alcoholism. As could be expected, child abuse, 
neglect, incest, and sexual abuse of children are all 
significantly higher in families where alcohol abuse 
is prevalent. The literature conclusively documents 
that alcohol abuse is a major issue in 80-90 percent 
of all reported cases of child battering. 


According to Claudia Black (1982), author of It 
Will Never Happen To Me, 66 percent of children 
raised in alcoholic families have been physically 
abused or have witnessed abuse cf another family 
member. In more than one-third of these families, 
such abuse occurs regularly. In the third special 
report to the U.S. Congress on Alcohol and Health 
(1978), 38 percent of child-abusing parents had 
history of drinking, while in other studies more than 
65 percent of child abuse cases were alcohol-related. 
Physical abuse tends to decrease in these families 
once the alcoholic achieves sobriety. 7 Apparently, 
drinking itself may not be the precursor to abusive 
behavior but an exacerbator of the degree of abuse 
or neglect. Many alcoholics become physically violent 
while drinking. David McClelland’s study on power 
motivation makes this point. Alcohol seems to 
weaken or remove inhibitions that usually keep peo- 
ple from performing violent actions. Abuse potential 
is greater in alcoholics and co-alcoholics because the 
alcoholism is constantly precipitating crisis. The 
more crisis one finds in the home, the more likely it 
is that people will act in fashions that become ‘‘out 
of control.” Child abuse is often impulsively commit- 
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ted, excessive punishment. The recurring violence 
contributes greatly to the sense of insecurity and fear 
experienced by the child. It does not matter if the 
violence is directed toward the child, a spouse, or the 
home in general. One simply cannot rest easy or feel 
comfortable growing up in such a setting. It is likely 
that many court system cases of child abusers, 
violent individuals, or spouse abusers come from 
alcoholic families. Research on domestic violence 
shows that witnessing violence can be as damaging 
to the emotional and psychological development of 
a child than if the child were actually being abused. 
Children who witness the abuse of parents or siblings 
tend to have a high likelihood of becoming abusers 
of other individuals in the future. ‘‘Many children of 
alcoholics become alcoholics, and/or marry alcoholics; 
many children of batterers become batterers and/or 
marry batterers; many children of both, do both.’’® 
Children of alcoholics continue to show vulnerability 
to stress and are more likely to be antisocial or violent 
than other young adults.9 

Certainly less significant, but noteworthy, is the 
fact that children of alcoholics are found in dispropor- 
tionate numbers among those who perform poorly in 
school, attend irregularly, and eventually drop out 
of school altogether. Some children of alcoholics 
submerge themselves in school work as a response 
to family stress. Others, probably the majority, can- 
not concentrate, do not complete assignments, and 
do not favorably respond to the authority figures in 
the school setting. These children have poor role 
models, poor interpersonal relationships, and limited 
sense of the need to accomplish academic tasks in 
order to attain specific goals. The adolescent proba- 
tioner may need a specialized or alternative school 
where individual attention, limited distraction, and 
special focus on nurturance and goal-setting is 
available in order to succeed. Special case planning 
and treatment is also necessary in providing the full 
spectrum of probation, social work, and educational 
services for the acting-out teenager who comes from 
an alcoholic family. 


The Alcoholic Mother 


Even probation counselors with limited experience 
will agree that the effects of having an alcoholic 
mother appear to be more devastating and more per- 
manent then those based on growing up in 2 home 
with an alcoholic father. The home with an alcoholic 
father is more likely to include a co-alcoholic (non- 


8 Black, 1982, p. 137. 
Reagan, 1984. 


drinking spouse) than is the home where the female 
is the alcoholic person. Only 1 in 10 husbands stay 
with an alcoholic wife while 9 out of 10 wives stay 
with an alcoholic husband. This means the alcoholic 
mother is probably a single parent and primary 
caretaker. More of the mother’s alcohol ingestion oc- 
curs in the home. Male alcoholics may at least start 
their daily drinking in an employment place or 
somewhere other than in the home. The child is often 
neglected during the infant years and may be im- 
properly fed, changed, or cared for.!° 


Treatment Suggestions 


Probation counselors will find the works of Claudia 
Black, Janet G. Woititz, Herbert L. Gravitz, Robert 
Ackerman, and Charles Deutsch helpful. Like post 
traumatic stress disorder victims, COA’s benefit 
from treatment through self-help support groups 
such as the Adult Children of Alcoholics Program, 
Al-Anon, and Ala-Teen.!! Much like Alcoholics 
Anonymous and Narcotics Anonymous, these groups 
are free, anonymous, and self-supporting in nature. 
By attending such meetings, one finds that one is not 
alone in growing up in a chaotic home. Individuals 
can learn to change attitudes and old patterns and 
to find serenity. Meetings provide a step toward in- 
depth treatment and forgiveness. Participants learn 
that alcoholism is a disease which has mental, 
physical, and spirtual implications. They also learn 
that the disease model would view their parents as 
victims rather than as persons who deliberately chose 
to become alcoholics. Through ACOA, Al-Anon, or 
Ala-teen meetings, our clients can learn to reduce 
stress, control behavior, and be good to themselves. 
They learn the meaning of some of the more standard 
AA creeds, ‘“‘Let go and let God,”’ ‘“‘Easy Does It,” 
“‘One Day at a Time,” “Keep it Simple,”’ and others. 
The building of self-esteem is accomplished by work- 
ing through the 12 steps. 

The probation counselor can improve his assess- 
ment skills by being sufficiently knowledgeable con- 
cerning the phenomenon known as ACOA. As an in- 
tegrator of services, or an agent who seeks to bring 
about the coordinated treatment program for his 
client, the probation counselor can best provide the 
full spectrum of casework services. !2 

Adult and juvenile offenders can be shown that 
many individuals growing up in an alcoholic family 
are significantly affected by the experience. This 
should enable the offender to decide whether or not 
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he fits in this category. Some individuals may readily 
agree that some of their inappropriate behavior can 
be explained by their past family environment. No 
longer are they ‘“‘stuck” with just being a bad guy 
who can’t make good decisions. The alcoholic family 
is identified as a contributing factor to personal prob- 
lems. Unless this conclusion is reached, the proba- 
tion counselor and client cannot move to the next 
step, treatment planning. Reviewing some of the 
books noted, attending Al-Anon or ACOA meetings, 
and participating in a specific pattern of outpatient 
therapy with an ACOA-knowledgeable therapist, or 
competent counsel with the probation counselor, 
are all to be considered. Correctional institutions 
routinely offer AA groups within their program spec- 
trum. There may very well be a demand for ACOA 
or Ala-teen groups within the youth reformatory or 
learning centers throughout the nation. A similar 
need could be found in some adult treatment centers. 
By no means is every offender to be considered as 
having come from an alcoholic family. But knowledge 
of the ACOA phenomenon is helpful both in assess- 
ment, diagnosis, and treatment and is likely to be 
seen more and more in presentence reports being 
presented in all courts. 
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Juvenile Justice: Reform, Retain, 
and Reaffirm* 


By DIANE C. DWYER AND ROGER B. MCNALLY 
State University of New York at Brockport** 


Introduction 


HE JUVENILE justice system, and par- 

ticularly the juvenile court, continues its 

demise. Parens patriae, its philosophical 
cornerstone, has slowly been eroded and replaced 
with the adversarial model of justice. This demise has 
escalated to the point where many delinquents are 
now considered adults and held fully culpable for 
their aberrant behavior. In fact, the Federal posture 
as promulgated by the Office of Juvenile Justice and 
Delinquency Prevention (hereafter OJJDP) clearly 
states that “‘. . .there is no reason that society should 
be more lenient with the 16 year old first time of- 
fender than a 30 year old first offender.” [Regnery, 
1985:4] Furthermore, many states have supported 
this notion by enacting codes (legislatively) to proc- 
ess (certification, waiver, etc.) juvenile offenders in 
the adult criminal court. 

This trend, although not surprising, is reshaping 
the juvenile justice system to the extent that many 
believe it to be on the verge of extinction. To some, 
this is a most desirable outcome; however, to others, 
it signifies a major failure for social justice, especially 
for adolescents. 

This paper is the fourth in a series of research 
papers (‘“The Child Savers—Child Advocates and 
the Juvenile Justice System,” “Juvenile Court: An 
Endangered Species,’ and Juvenile Justice 
System: A Legacy of Failure?’’) which have chroni- 
cled the birth and transformation of the juvenile 
justice system. Consequently, this effort is the result 
of an evolutionary process detailing the present 
course of events and the consequences should these 
trends go unabated. The focus of the article will be 
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to critique the OJJDP position on juvenile reform 
and recommend a more moderate compromise. The 
authors will call attention to significant new research 
and the policy reform recommendations of other in- 
fluential interest groups, namely the National Coun- 
cil of Juvenile and Family Court Judges and the 
United Nations General Assembly on Criminal 
Justice. 

The authors espouse the position that it is encum- 
bent upon researchers and reformers to identify those 
elements of the system that are rational and those 
which need to be replaced. Close attention must be 
paid to the direction in which the juvenile justice 
system is heading in order not “‘to throw out the baby 
with the bath water.” 


Historical Perspective 

In order to appreciate the present dilemmas, con- 
troversies, and conflicts in juvenile justice, it is im- 
portant to view it from an historical perspective. The 
longstanding tradition involving state intrusion in- 
to the parent-child relationship is rooted in English 
common law. Implicit in this is the power of the state 
to intervene in families and to remove children in 
order to protect the interests of the larger commu- 
nity. Simply stated, this is the court operating on a 
parens patriae basis, the philosophical spirit of 
juvenile justice since its inception. This rationale is 
clearly expressed by the Illinois Supreme Court in 
1882: 


It is the unquestioned right and imperative duty of every 
enlightened government, in its character of parens patriae, to 
protect and provide for the comfort and well-being of such of 
its citizens as, by reason of infancy, defective understanding, 
or other misfortune or infirmity, are unable to take care of 
themselves. The performance of this duty is justly regarded as 
one of the most important of governmental functions, and all 
constitutional limitations must be so understood and construed 
so as not to interfere with its proper and legitimate exercise. 


Hence, with the guiding philosophy of parens 
patriae, juvenile justice was formally born in 1899. 
For the next 60 years, this system of justice went 
relatively unchallenged and unchanged until a flurry 
of litigation (Kent, Gault, Winship) attacked the very 
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spirit of juvenile justice. 

From this new perspective the failure of parens 
patriae to serve the best interest of youth while 
foregoing the protection of society has evolved to the 
inevitable; that is neither the restoration of youth nor 
the protection of the community from his criminal 
behavior transition. 


Transition 

With the foundation of the system in serious 
jeopardy, a series of trends continued to emasculate 
its integrity. These include the cynicism about 
rehabilitation; the perceived escalation of violent 
juvenile behavior; the application of proceduralism 
to court proceedings; the creation of chronic (violent) 
offender codes; the general belief in the courts’ inabil- 
ity to effectively punish or to treat youth; and a 
changing public and political atmosphere concerned 
with a punitive approach to crime and criminals. 

Research findings and public policy have sup- 
ported the notion that the juvenile justice system is 
too tolerant of juvenile offenders. Two of the most 
incriminating reports resulting in the reshaping of 
policy, have been Wolfgang, et al. Delinquency In a 
Birth Cohort, and Martinson’s ‘“‘Nothing Works” 
studies. The data and implications of these studies 
have resulted in policy formulation indicting that the 
juvenile justice system is antiquated, serving neither 
the youth, the victim, nor society. 

The response has been a reduction in treat- 
ment/therapeutic efforts and a shift to control and 
incarceration of juveniles. Inplicit here is punishment 
at the exclusion of any other effort since the underly- 
ing tone has been that “nothing works’ in an ap- 
preciable manner to affect recidivism rates. 


Juvenile Justice: The Federal Perspective 


The Federal government’s direction toward 
juvenile justice for the past 10 years, vis-a-vis 
OJJDP, has been classically ‘‘reactionary.”’ Consis- 
tent with public and political trends toward 
conservatism—and the portrayal, by the media, of 
juvenile crime escalating out of control and becom- 
ing increasingly violent—the response has been that 
the traditional system of juvenile justice at best is 
outdated and at worst is a total failure. 

With this perception and the public’s general at- 
titude toward crime and criminals, the Federal 
posture has been to alter the juvenile system with 
“get tough” reform measures. These measures were 
expressed in policy, the policy of grants, and 
legislative mandates (i.e., selective incapacitation, 
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preventive detention, certification, etc.} aimed at con- 
trolling and punishing those who profile this percep- 
tion. Assumed here is that the perception is accurate. 
Some, including the authors, challenge the assump- 
tion that juvenile crime has ben spiraling out of con- 
trol. Rather, it is our belief that it is largely media- 
hyped and grossly overstated [Gilber, 1981]. 

Nonetheless, a policy review statement (Fall 1985) 
by Alfred Regnery, chief administrator of OJJDP 
(“Getting Away With Murder: Why the Juvenile 
Justice System Needs an ‘‘Overhaul’’), clearly 
reflects the classical school response to criminal 
behavior and the corresponding Federal initiatives; 
namely, punishment is a first priority. 


Enlightenment or Futility 


Consequently, in an effort to deal with juveniles, 
pragmatism has slowly been shaping policy 
predicated on the notion that criminal behavior is 
largely a matter of choice [Regnery, 85:3]. This ra- 
tionale has resulted in certifying more delinquents 
to adult courts; tracking chronic offenders in an ef- 
fort to get them off the streets quicker; maximizing 
their incarceration; and fostering the position that 
deterrence and punishment should be the model of 
justice for juveniles who commit crimes. 

Ironically, this response assumes that the tradi- 
tional efforts to deal with juvenile crime have in fact 
been a failure and that the ‘‘new’”’ findings are clearly 
valid and therefore rational for the development of 
contemporary policy. These authors suggest a note 
of caution. 

Wolfgang’s Philadelphia studies indicate, among 
other things, that a small number of chronic delin- 
quents are responsible for a disproportionate amount 
of serious crime, i.e., “‘seven percent (7%) of the 
youths studied were chronically delinquent but ac- 
counted for 75% of all serious crimes” [Juvenile 
Justice Digest, 85:1]. One can readily see why, pro- 
portionally, selective incapacitation and preventive 
detention have become the logical conclusion. 

This type of reaction reinforces conclusions that 
criminal behavior is largely an outcome of rationality. 
This classical school reasoning totally negates fac- 
tors that should be considered. The concept of 
maturation is ignored when OJJDP suggests that 
there is no reason that society should be more lenient 
with a 16-year-old first-time offender than a 30-year- 
old and that to maintain a distinction between youth 
and adults is counterproductive. 

Moreover, policies that foster predictive efforts to 
forecast criminal behavior are not only questionable 
in terms of validity, but they continue to reinforce 
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stereotyping. Selective incapacitation efforts tend to 
fall disproportionately on minorities and are entirely 
retrospective. The implications of this cannot be 
taken lightly. Targeted individuals are known high- 
rate offenders based on past criminal behavior. Con- 
sequently, tracking efforts result in the identification 
of the offender only after he has committed a crime 
rather than being prospective. 


Folly of Rehabilitation 


The hallmark of the juvenile justice system has 
been the restoration of youth through interventions 
whose premise are oriented toward rehabilitation. 
Since Martinson’s work of the late sixties suggesting 
that ‘‘with few and isolated exceptions, the 
rehabilitative efforts that have been reported had no 
appreciable effect on recidivism,’ (Martinson, 
1974:36) subsequent policies embrace deterrence 
through punishment, e.g., certifying more delin- 
quents to adult court. Aside from exacerbating an 
already overloaded court docket and overcrowded 
prison population, this implies the futility of 
rehabilitation and the desirability of punishment. 

Furthermore, the distinct absence of Federal ini- 
tiatives (grants) to fund programs that are aimed at 
the restoration of youth through proactive models 
is a further sign that the Federal government’s 
(OJJDP) priorities are primarily focused on the nar- 
row group of chronic offenders. The freezing of 
OJJDP’s funds for fiscal 1986 and the proposed 
dismantling of this agency is another clear sign as 
to the future of juvenile justice in America! 


Implications and Current Research 


Present attitudes, policy, legislation, etc. toward 
crime and criminals strongly suggest that crime, 
regardless of who commits it, is the product of choice 
and rational decisionmaking. Correspondingly, the 
response to this line of reasoning is a just deserts 
model; let the punishment be commensurate with the 
crime. This classical school thinking, although over 
two centuries old, has come full cycle, thereby 
religating the spirit and intent of juvenile justice to 
the annals of history. 

The tide has turned, and one can see the expres- 
sion of this earlier thinking when scrutinizing the 
Federal posture. What concerns these authors is the 
belief that crime is a matter of choice, irrespective 
of maturational levels or other factors (i.e., 
psychological problems, etc.) and that the best 
response is the certainty of punishment. This trend 
totally neglects any of the controversy surrounding 
deterrence theory. 


JUVENILE JUSTICE 


Research to Consider 


The image of rampant, spiraling youth crime has 
resulted in an intolerance toward selected 
adolescents. To those few that become labeled the 
“serious habitual offender,” ‘chronic violent of- 
fender,” “‘multiple delinquent offender,” etc., the 
system has widened the net to ensure that deterrence 
will be a product of swift and certain justice. By waiv- 
ing those violent delinquents to the adult system, im- 
plicit is the belief that this is the most rational 
response. Moreover, the serious habitual offender 
label begins to take on multiple meanings. Some 
states (Minnesota) are waiving to adult court youth 
who commit two felonies that may be property 
crimes. Consequently, as more delinquents become 
labeled serious offenders, the traditional delinquency 
category diminishes. 


Recent research on very violent youth, those who 
commit murder, produce some intriguing findings 
that should caution us to this deterrence response 
and suggest other alternatives to be examined for the 
violent few. 

Dorothy Otnow Lewis (M.D.) et al. have been con- 
ducting research on children who commit murder 
(“Biopsychosocial Characteristics of Children Who 
Later Murder: A Prospective Study”) and on youth 
who are considered very violent (‘Violent Juvenile 
Delinquents’’). Their findings are rather timely and 
suggest an alternative response as compared to con- 
clusions drawn from the Wolfgang studies. 

In their study on children who later murder, the 
researchers document the childhood neuropsychiatric 
and family characteristics prior to the commission 
of the act. The profile of these children included 
psychotic symptoms, major neurological impairment, 
a psychotic first-degree relative, violent acts during 
childhood, and severe physical abuse (Lewis, et al. 
1985: 1161). Significant findings included documen- 
tation of a history of extreme violence before com- 
mitting murder, the spontaneity, impulsiveness, and 
the unpredictability of the behavior. When they com- 
pared the data of the murderers with that of ordinary 
delinquents, it was the presence of all five variables 
(psychotic symptoms, neurological impairment, etc.) 
that distinguished the murderers from the control 
group. 


Many conclusions were drawn that “‘. . .suggest 
violence alone is not as good a predictor of future ag- 
gression. . .” (Lewis, et al., 1985:1166). Hence, studies 
that are focused on tracking chronic antisocial 
behavior (after the commission of criminal acts), such 
as the Wolfgang studies, may be neglecting some 
very useful data that may not only assist in explain- 
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ing violent behavior but point us in an alternative 
direction to incarceration. More specifically, the 
researchers suggest that “...violent juveniles are 
likely to be dismissed merely as _ incorrigible 
sociopaths and simply incarcerated...and that 
enlightened psychological, educational and medical 
programs can and should be derived to meet the 
needs of these multiply damaged children.”’ (Lewis, 
et al., 1981:318) 


Summary and Implications 


What does the data suggest? Should we continue 
on the present course or do these findings necessitate 
a re-examination of the present trends? Have we been 
simply overreacting to juvenile crime, or is it time 
to get tough and accept the erosion of the juvenile 
justice system as inevitable? Perhaps there is room 
for change based on sound analysis of past and pre- 
sent trends to embrace a spirit of progressive reform. 

These authors believe that the roots, i.e., parens 
patriae, of juvenile justice were in response to good 
and needed reforms. The rationale for a separate 
system of justice is no different today than in the late 
1800's; if anything, advocacy is imperative in view 
of concepts and programs predicated on forecasting 
future behavior. Furthermore, to ignore the need for 
a benevolent institutional structure for treating 
juveniles does and will continue to ignore the fact 
that adolescents are not simply short adults. The 
punitive response appears to symbolize frustrations 
with crime and criminals and the need to provide a 
“quick fix’’ to a most complex problem. 

Transferring youth to criminal court does not ap- 
pear to be solving any problems other than imply- 
ing a lack of confidence in the concept of juvenile 
justice. The consequence has been to broaden the 
definition of behaviors that qualify one for certifica- 
tion. Additionally, the desired outcome of more ar- 
rests, convictions, and lengthier sentences has not 
been fruitful. A study funded by OJJDP in the 
early ’80s concluded that the apparent reason for 
transferring/waiving juveniles to adult courts, that 
they will receive stiffer sentences, does not appear 
to be substantial. (Hamporian, et al., 1982). 
Nonetheless, states continue to redefine traditional 
delinquent behavior for the expressed purpose of 
“getting tough’ even when it has been demonstrated 
that the disposition will be no, or minor, 
imprisonment. 

In view of recent research studies, Federal efforts 
have been aimed at early identification, tracking, and, 
ultimately, incarcerating the chronic violet offender. 


_ In order to identify and react to the few who com- 
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mit a very large, disproportionate amount of crime, 
these Federal initiatives end up reinforcing the 
perception that minorities (blacks and Hispanics) are 
largely responsible for all the violent crimes. This 
retrospective approach also neglects ethical con- 
siderations, as well as ignores empirical problems in 
prediction efforts. (Cohen, 1983) Again, it is difficult 
not to conclude that many programs, policy deci- 
sions, legislative mandates, etc. are born out of 
frustration rather than logic. 


Recommendations 


This article is predicated upon the belief of these 
authors, supported by current research, that juvenile 
crime is neither rampant nor becoming increasingly 
violent. Furthermore, the authors believe that the 
policy trends of the past 10 years have been primarily 
reactionary and frequently promulgated from 
frustration, an intolerance to the violent few, the need 
to develop ‘“‘quick fix’’ responses, i.e., swift and cer- 
tain punishment, and the belief that youth have been 
coddled too long in the name of parens patriae. 

What follows are recommendations that these 
authors believe are essential to reforming and restor- 
ing the juvenile justice system to a viable, credible 
social institution, one predicated on presumptive in- 
nocence of those it serves. The authors strongly argue 
for the retention of a separate system of justice with 
its primary goal to safeguard the well-being of the 
young to assure that they have the right to mature 
and become responsible adults. 

Consequently, the authors endorse both the 
United Nations model code on juvenile justice pro- 
mulgated August 1985 and the 38 recommendations 
approved by the National Council of Juvenile and 
Family Court Judges (NCJFCJ) in July 1984. Em- 
bodied in these organizations’ policy statements are 
critical recommendations for the retention of and pro- 
cess for juvenile justice. In general, both organiza- 
tions struggled with controversial issues relating to 
philosophy, confidentiality, transfer, research, treat- 
ment, disposition, accountability, discretion, etc. 

Although these authors support the general policy 
statements of these organizations, we will highlight 
some of their recommendations given the data 
presented in this article. Therefore, the authors 
recommend: 

1. the continued individualized treatment ap- 
proach as the primary goal of juvenile justice. To 
include the development of medical, psychiatric, 
and educational programs that range from least 
to most restrictive, according to individual need. 

2. that the chronic, serious juvenile offender, 
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while being held accountable, be retained within 

the jurisdiction of the juvenile court. As a resource, 

specialized programs and facilities to be developed 
focused on restorations rather than punishment. 

3. that the disposition of juvenile court have 
a flexible range for restricting freedom with the 
primary goal focused on the restoration to full 
liberty rather than let the punishment fit the 
crime. 

a) that in no case dispositions be of a man- 
datory nature but left to the ‘‘discretion of the 
judge’ based on dispositional guidelines. 

b) that in no case should a juvenile (under 
18 years) be subject to capital punishment. 

4. that in situations where the juvenile court 
judge believes that the juvenile under considera- 
tion is non-amenable to the services of the court 
and based on the youth’s present charges, past 
record in court, his or her age and mental status, 
may waive jurisdiction. 

a) that in ali juvenile cases the court of 
original jurisdiction be that of the juvenile court, 
and 

b) the discretion to waive or not be left to 
the juvenile court judge 

c) hence, proportionality would be ap- 
propriate with these cases. However, these high 
risk offenders should be treated in small but secure 
facilities. 

5. that policy-makers, reformers, and re- 
searchers continue to strive for a greater 
understanding as to the causes ar ' most desired 
response to juvenile crime. Research should be 
broad-based rather than limited to management, 
control, and punishment strategies. 

Lastly, these authors call for the appropriation of 
public money for the support of programs with the 
expressed purpose of serving as a clearinghouse, 
funding mechanism for traditional and experimental 
programs, training juvenile justice personnel, and 


serving the interest of juvenile justice as a signifi- 
cant priority by continuing and stimulating debate. 
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The Collateral Consequences of a 
Felony Conviction: 
A National Study of State Statutes 


BY VELMER S. BURTON, JR., FRANCIS T. CULLEN, AND LAWRENCE F. TRAVIs III* 


66 OWADAYS,” OBSERVES Rubin 
Noon. “after a man has completed 
the sentence of the courts—presum- 
ably a rehabilitative sentence—the law is not through 
punishing him.’’ In many states, for example, the 
convicted criminal may lose such rights and privi- 
leges as voting, holding offices of public and private 
trust, and serving as a juror (Grant, Lecornu, 
Pickens, Rivkin, and Vinson, 1970:939). Equally im- 
portant rights such as employment opportunities 
(Finn and Fontaine, 1985; Rubin, 1963; Schwartz and 
Skolnick, 1962), professional licenses (Davidenas, 
1983; Kline, 1975), and domestic rights (Jackson, 
1979) may be relinquished as well. These restrictions 
are called ‘“‘collateral consequences” because they 
refer to the rights or privileges that are lost upon con- 
viction, as mandated by state and Federal statutes. 
That is, these consequences are the associated effects 
of conviction—in addition to any penalty imposed by 
the courts. 

Yet, as Singer (1983:243) notes, “for many 
criminals—particularly for the 50 percent of con- 
victed persons who are never imprisoned—[these 
consequences] are anything but collateral; they are, 
in fact, the most persistent punishments that are in- 
flicted for crime.’ Moreover, the number of convicted 
persons suffering from collateral consequences is 
substantial. Previous studies conservatively estimate 
that there are at least 50 million convicts in this coun- 
try (Davidenas, 1983), of which nearly 14 million per- 
sons have been convicted of a felony.! 

Previous attempts to specify the legal rights that 
have been lost as a result of a felony conviction have 
tended to be limited in scope. Thus, much of this 
research has investigated only a single jurisdiction 
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(Bryan, 1963) or has focused on only one specific type 
of rights, such as voting (Rebeck, 1973; Tims, 1975; 
Vile, 1981), parental rights (Jackson, 1979), holding 
office (Avins, 1967), public employment (Miller, 1972; 
‘Taggart, 1972), or civil death (Saunders, 1970). 
Moreover, earlier studies which examined more than 
a single right, while still valuable, have often become 
outdated by everchanging legislation (Grant, et al., 
1970; Kerper and Kerper, 1974; Killinger, Kerper, and 
Cromwell, 1976; Krantz, 1973; Rubin, 1973; 
Rudenstine, 1979). Despite this fact, recent discus- 
sions in the area of ‘“‘collateral consequences” con- 
tinue to cite the findings of earlier studies without 
examining the current status of the statutes (Cole, 
1986; Cromwell, Killinger, Kerper, and Walker, 1986). 

In light of these considerations, the present study 
presents a survey of existing statutes dealing with 
collateral consequences of a felony conviction. An at- 
tempt will be made to provide an updated, com- 
prehensive analysis of the legally mandated collateral 
consequences of a felony conviction across all 50 
states and the District of Columbia. 


Methodology 


This study provides a systematic review of the 
civil rights and privileges that felony offenders relin- 
quish after a conviction. Specifically, the following 
rights were analyzed: voting, parenting, divorce, 
public employment, jury duty, holding public office, 
firearm ownership, criminal registration, and civil 
death. The status of these civil rights were analyzed 
in the 1986 legal codes for all 50 states and the 
District of Columbia. 

In order to accomplish this task, several pro- 
cedures were utilized. First, attention was focused on 


1 While it is difficult to estimate the exact total of convicted felons, data from the 
Department of Justice’s Case Filings in State Courts (1984) report that there were 
710,972 felony case filings for the 24 states that responded to the study. In order to 
provide a rough estimate of the national felony filing total, the figure of 710,972 was 
multiplied by two (710,972 x 2 = 1,421,944). This estimate of 1,421,944 felony filings, 
coupled with an average prosecution rate of 50.2 percent (as indicated by the 1983 Depart- 
ment of Justice’s Report to the Nation on Crime and Justice: The Data, left a total of 
713,815 estimated prosecuted cases per year in the United States. This total, multiplied 
by a conservative 20-year timespan results in a total of 14,276,300 possibly convicted 
felons. As indicated, this total is a conservative figure, and the actual number of con- 
victed felons is probably higher. 
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all state and Federal statutes to determine the status 
of the rights. Second, in certain instances it was 
necessary to consult the constitutions of several 
states when there was a lack of legislation for a par- 
ticular right. In addition, when statutes were vague, 
and efforts to locate similar interpretations from a 
constitution were unsuccessful. Judicial rulings in 
case law were employed to obtain a clearer under- 
standing of the right in question. For example, the 
distinction between “‘public office’ and “‘public em- 
poyment”’ is often unclear. In these instances, case 
law was consulted to clarify the intent of the statute 
as to whether the two are the same or mutually ex- 
clusive. Finally, there were instances when it was 
necessary to consult prior attorney general opinions 
to assist in the interpretation of a statute. 

Although the study’s primary methodology was 
the analysis of legal codes, we took the extra precau- 
tion of contacting by mail each state’s attorney 
general office. In this individualized survey, we asked 
the attorney general to clarify any ambiguity we had 
regarding his or her state’s code. Since most codes 
were relatively clear, we typically did not have to ask 
the attorneys general to comment on more than three 
issues surrounding particular civil rights. Twenty-six 
states? chose not to respond, and another six states® 
indicated that state law precluded their providing 
legal opinions. In these instances, we reported our 
best interpretation of the legal codes. Eighteen at- 
torney general offices, however, did choose to furnish 
additional clarification of their state’s codes.4 
Finally, one jurisdiction, the District of Columbia, 
was not included in this mail survey. 

In an attempt to summarize in an accessible way 
which jurisdictions impose the greatest consequences 
on offenders—that is, “restrict rights’ —we con- 
structed table 1. For each state, table 1 indicates 
which civil rights are restricted or denied for felony 
offenders. Some comments on our system of coding 
are in order. For example, in the category of voting, 
we coded jurisdictions as “‘restrictive’’ if they per- 
manently restrict this right (unless the offender is 
pardoned or restored to full citizenship). These 
jurisdictions are identified in table 1 by an ‘“‘X”’ 
placed next to them. Jurisdictions which automati- 


2The 26 states which did not respond to the attorneys general survey were 
Alabama, Arizona, Arkansas, Colorado, Connecticut, Delaware, Iowa, Kansas, Kentucky, 
Maine, Massachusetts, Mississippi, Montana, Nebraska, Nevada, New Hampshire, New 
Mexico, North Dakota, Ohio, Oklahoma, Rhode Island, South Dakota, Tennessee, 
Washington, Wisconsin, and Wyoming. 

3 The six states which were precluded by state law from rendering legal opinions 
were California, Georgia, New York, North Carolina, South Carolina, and Virginia. 

4The following 18 state attorney general offices completed the survey: Alaska, 
Florida, Hawaii, Idaho, Illinois, Indiana, Louisiana, Maryland, Michigan, Minnesota, 
Missouri, New Jersey, Oregon, Pennsylvania, Texas, Utah, Vermont, and West Virginia. 
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cally restore the right after completion of sentence 
or after an additional delay subsequent to the com- 
pletion of the offender’s sentence are considered not 
to be restrictive. For these jurisdictions, the space 
next to them is empty. 

When distinguishing restrictive from non- 
restrictive states in the category of parental rights, 
we coded as restrictive jurisdictions which permit the 
termination of this right for a felony conviction or 
imprisonment. These jurisdictions are idenified by an 
X placed next to them on table 1. States which have 
no statutory restriction governing the right are con- 
sidered non-restrictive and are not identified with 
an X. 

When categorizing divorce, states which grant a 
divorce for a felony conviction or imprisonment are 
considered restrictive. These states are identified on 
table 1 by an X placed next to them. States which 
do not have this type of statute are considered non- 
restrictive and, again, are not identified with an X. 

With public employment, states are considered 
restrictive (X in table 1) when the right is perma- 
nently lost or restorable only through a pardon or 
other procedure. Jurisdictions not designated as 
restrictive are those which eventually restore the 
right to the offender. 

Jurisdictions which permanently deny offenders 
the rights of serving as a juror and holding public 
office, unless pardoned or restored to citizenship, are 
considered restrictive and are identified by an X 
placed next to them. On the other hand, jurisdictions 
which eventually restore the right or rights are con- 
sidered less restrictive. 

With the right to own a firearm, table 1 divides 
jurisdictions between those which restrict the right 
for ‘‘any” felony and those which require a “‘violent”’ 
felony conviction for the restriction. States which 
restrict the right for “‘any” felony are considered to 
be restrictive and are identified by an X. Jurisdic- 
tions which only restrict the right for ‘‘violent’”’ felony 
convictions are not identified by an X since they are 
considered less restrictive of the right. 

States which have a statutory requirement for any 
type of criminal registration or civil death for a felony 
conviction are considered to be restrictive and are 
identified by an X placed next to them on table 1. 
The remaining jurisdictions which do not require 
either criminal registration or civil death are con- 
sidered to be less restrictive. 

It is necessary to mention that this study only in- 
vestigated civil rights that are lost for first-time 
felony offenders. Also, focus was centered on tradi- 
tional offenses such as most personal and property 
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offenses in which the majority of offenders engage. 
Given these criteria, offenses such as treason, 
bribery, perjury, dueling, and election fraud were ex- 
cluded from the analysis, since most states per- 
manently deny these offenders their civil rights 
unless restored citizenship by pardon. 


Results 
Voting 


Table 1 reveals that 11 states permanently deny 
convicted felons the right to vote unless pardoned 
or restored to citizenship through expungement, 
vacation of sentence, or some other judicial pro- 
cedure. The remaining 40 jurisdictions limit the right 
in varying degrees. 

In this latter regard, our research revealed that 
20 of the 40 jurisdictions restrict the right only un- 
til final discharge from state or Federal supervision, 
which may include prison, parole, or probation 
(Alaska, Arizona, Connecticut, Georgia, Kansas, 
Louisiana, Maryland, Minnesota, Nebraska, New 
Hampshire, New Jersey, New York, North Carolina, 
Oklahoma, South Carolina, South Dakota, Wash- 
ington, West Virginia, Wisconsin, and Wyoming). 
While the majority of states restrict the right of suf- 
frage to an offender who is serving his or her 
sentence, several states (California and Illinois) only 
apply the restriction to prisoners and parolees, while 
permitting probationers to vote. 

In 12 jurisdictions, the right to vote is suspended 
only until the offender is released from imprisonment 
(Colorado, District of Columbia, Hawaii, Idaho, In- 
diana, Michigan, Missouri, Montana, North Dakota, 
Ohio, Oregon, and Pennsylvania). Moreover, it was 
found that in two states, there is an additional delay 
before an offender is eligible to vote: Delaware re- 
quires a 10-year waiting period, while Texas calls for 
2 years subsequent to completion of the sentence. 

Finally, four states (Maine, Massachusetts, Utah, 
and Vermont) do not statutorily restrict: the right to 
vote except for convictions of treason, bribery, or 
other specified election offenses. Interestingly, it was 
found that in Vermont, confined offenders could vote 
if they had established proper residence prior to the 
election, had not been convicted of one of the above 
offenses (e.g., treason), and had met other voter 
registration criteria. 

In sum, over three-fourths of the jurisdictions 
surveyed returned the right to vote after varying 
lengths of time, while the remaining states per- 
manently exclude felons from the franchise unless 
pardoned or restored to citizenship. , 
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Parental Rights 


The impact that a felony conviction or imprison- 
ment has on offenders retaining their parental rights 
was investigated in the statutes (see table 1). It was 
discovered that in 16 states, a court may terminate 
the parent’s custodial rights over his or her child 
upon conviction or imprisonment of the parent. Also, 
it was found that a conviction or imprisonment could 
serve as criteria to show the parent’s unfitness in 
custody and adoption proceedings. 

In six states, a single felony conviction is sufficient 
to warrant the termination of the offender’s paren- 
tal rights. Thus, in Arizona, California, Michigan, and 
Nevada, a felony conviction could be utilized to show 
the parent’s unfitness to care properly for the child. 
In Indiana, a list of specific offenses could permit the 
court to terminate the parent-child relationship. 
Wisconsin only requires the conviction of any felony 
to terminate the relationship if the court determines 
that ending the parent’s custodial rights is in the best 
interests of the child. 


Ten states require that a felony conviction be 
followed by imprisonment in order to terminate 
parental rights. Thus, Alabama, Colorado, Missis- 
sippi, and Rhode Island may terminate the relation- 
ship for ‘“‘any” felony incarceration of the offending 
parent. Tennessee and Oregon, however, require that 
the parent be incarcerated for a specified length of 
time. Tennessee permits termination after 2 years of 
confinement, while a 3-year sentence is necessary in 
Oregon. Incarceration in two states, Massachusetts 
and South Dakota, risks the possibility that an of- 
fender’s parental rights may be terminated by a court 
without his or her consent. Finally, in Kansas and 
Wyoming, conviction followed by imprisonment will 
successfully prove that the offender is unfit to be a 
parent. 

After surveying the statutes, it appears that a 
felony conviction or imprisonment has adverse ef- 
fects on an offender’s right to be a parent in nearly 
a third of the jurisdictions (16 states) in the United 
States. 


Divorce 


Another right which is often jeopardized as a con- 
sequence of a felony conviction is divorce—or put 
another way, the right to remain married. It was 
found that in 28 jurisdictions, a conviction or the im- 
prisonment of a felony was grounds for divorce by 
a spouse (see table 1). 

In 12 states, a single felony conviction is all that _ 
is required for a spouse to successfully divorce an of- 


Jurisdiction 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Voting 
Permanently 
Lost 


vs. 
Restorable 


Xx 
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TABLE 1. RESTRICTIONS OF FELONY OFFENDERS’ CIVIL RIGHTS 


Parental Divorce 


Xx 


X = right is restricted or jeopardized 
1 = right is restricted for specific offenses 


Restrictive vs. Less Restrictive, by Right & Jurisdiction 


Yes 
vs. 
No 


X 


Public Holding 
Employment Juror Office 
Permanently Permanently Permanently 

Lost Lost Lost 
vs. vs. vs. 
Restorable Restorable Restorable 
x Xx 
Xx 
Xx 
xX 
Xx xX xX 
Xx Xl 
Xx 
Xx 
Xx 
Xx Xx 
X Xx 
x1 
Xx 
x1 
x xX 
Xx 
Xx 
Xx 
x 
xX Xx 
Xx Xx 
Xx Xx 
Xx x 
Xx 
4 
Xx Xx x 
Xx Xx xX 
x Xx 
Xx x 
Xx Xx 
x 
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55 
Criminal Gival 
Firearm Registration 
“Violent” 
Felony Yes yes 
vs. vs. US: 
“Any” Felony No No 
Xx 
Xx 
x Xx 
Xx 
Xx x 
Xx 
x 
Xx 
Xx Xx 
Xx 
xX 
x 
x 
Xx 
Xx 
Xx 
Xx 
Xx 
x x x 
Xx 
Xx 
Xx Xx 
Xx 
Xx 
X 
Xx 
x 
Xx 
x 
x 
x 
x 


Yes 
vs. 
xX 
x 
x 
x 
= 
Delaware 
D.C. 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana x 
Iowa Xx 
Kansas 
Kentucky xX 
Louisiana x 
Maine 
x 
x x i 
x x 
x 
Xx | 
xX 
Texas 
Utah 
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fender (Alaska, Arkansas, Idaho, Illinois, Indiana, 
Maryland, North Dakota, South Dakota, Tennessee, 
Texas, Utah, and West Virginia). Further, seven 
jurisdictions (District of Columbia, Louisiana, Min- 
nesota, Mississippi, New Hampshire, Ohio, and 
Oklahoma) additionally require that the conviction 
be followed by imprisonment. New Jersey and 
Virginia will grant a divorce when the offender has 
been incarcerated for 1 year or more, while Alabama, 
Georgia, and Pennsylvania require that the imprison- 
ment last at least 2 years. New York and Utah will 
grant a divorce for confinement of 3 years cr more, 
and Connecticut and Rhode Island call for a life 
sentence. 

Thus, 12 states explicitly provide for a divorce to 
be granted when either spouse has been convicted of 
a felony. The remaining 16 jurisdictions require that 
the conviction be followed by a period of incarcera- 
tion. 


Public Employment 


As indicated in table 1, public employment is per- 
mitted in all but six jurisdictions. To determine which 
states place a restriction on this right, attention was 
focused on civil service statutes, case law, the find- 
ings of the attorney general survey, and statutory 
provisions which restore the rights of offenders after 
completion of their sentence. Also, it is necessary to 
note that many states did not distinguish between 
public office and public employment. Thus, it was 
assumed that when offenders were permitted to hold 
office, they were permitted to be a public employee 
as well. Similarly, when the right to hold office was 
forbidden, unless there was a statutory provision 
which explicitly allowed public employment, the right 
was considered restricted to felons. Using these 
criteria, we found that Alabama, Delaware, Iowa, 
Mississippi, Rhode Island, and South Carolina per- 
manently deny convicted felons the right to hold 
public employment in their states unless pardoned 
or restored to citizenship. 

The remaining jurisdictions permitted public 
employment in varying degrees (see table 1). Thus, 
in Georgia, earlier opinions of the state’s attorney 
general permit public employment for convicted 
felons. In Indiana and Texas, the results of the at- 
torney general survey indicate that offenders are per- 
mitted to hold public employment after completion 
of sentence. Further, eight states permit public 
employment of ex-offenders but leave the actual hir- 
ing up to the discretion of the hiring agency or civil 
service commissioner (Arkansas, California, Mass- 
achusetts, Nevada, Ohio, Tennessee, Virginia, and 
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West Virginia). These states generally permit the 
employer the exclusive right to deny public employ- 
ment based solely on a felony conviction. 

In Arizona, Florida, Pennsylvania, and Wisconsin, 
an offender is not to be denied public employment 
solely on the grounds of a felony conviction, unless 
the offense bears a direct relationship to the position 
sought. Further yet, eight states require a direct rela- 
tionship test and consideration of other factors such 
as the offender’s degree of rehabilitation prior to the 
offense, any contributing negative social factors at 
the time of the offense, lapse of time since conviction, 
the offender’s age at the time of conviction, and the 
nature and seriousness of the offense (Colorado, Con- 
necticut, Kentucky, Minnesota, New Jersey, New 
Mexico, New York, and Washington). 

Seventeen states permit public employment after 
offenders are discharged from their sentence, since 
the offenders’ civil rights are restored (Alaska, 
Hawaii, Idaho, Illinois, Kansas, Louisiana, Maryland, 
Missouri, Montana, Nebraska, New Hampshire, 
North Carolina, North Dakota, Oklahoma, Oregon, 
South Dakota, and Wyoming ). As mentioned pre- 
viously, some of these states do not distinguish 
public office from public employment; therefore, we 
assumed that if offenders are able to hold office, they 
may also be public employees. 


Finally, there are no statutory restrictions on the 
right to hold public employment in four jurisdictions 
(District of Columbia, Maine, Utah, and Vermont). 


Right to Serve as a Juror 


As found in table 1, the right to serve as a juror 
is permanently restricted in 31 jurisdictions. Twenty 
states, however, do not deny offenders this right. 
Eleven of these states permit convicted felons to 
serve as jurors after they have fully completed their 
sentence (Arizona, Illinois, Kansas, Louisiana, 
Michigan, Minnesota, North Carolina, South Dakota, 
Washington, West Virginia, and Wisconsin). For ex- 
ample, Wisconsin restores civil rights upon the com- 
pletion of sentence and with it the right to vote. Since 
Wisconsin’s jurors must be qualified electors, felons 
would be permitted to serve on a jury unless chal- 
lenged for cause. 

In three states (Colorado, North Dakota, and 
Oregon) the right is suspended only until the offender 
is released from confinement. Afterwards, the right 
is fully restored to the offender. The state of Vermont 
disqualifies offenders only if they are convicted and 
imprisoned within the state. Thus, if offenders have 
completed their sentence of felony probation within 
Vermont or were sentenced outside the state, they 
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are eligible to serve as a juror in Vermont courts. 

In two states (Connecticut and Mississippi), there 
is an additional delay before an offender is eligible 
to serve as a juror. Mississippi would permit only cer- 
tain felons to serve as jurors since a list of offenses 
disqualify certain offenders from voting and that is 
how jurors are selected—from voter registration lists. 
In Maine there are no statutory restrictions placed 
on offenders to serve as jurors. Finally, Massachu- 
setts and New Hampshire place the right in the 
hzds of the trial judge who determines whether the 
offender is qualified to serve as a juror. 


The Right to Hold Public Office 


The right to hold office has traditionally been 
denied to convicted felons by many states. Table 1 
reveals that 19 states permanently restrict this right 
to felony offenders unless they receive a pardon or 
are restored to citizenship. Also noted in table 1, four 
jurisdictions (California, District of Columbia, Maine, 
and Massachusetts) generally permit convicted of- 
fenders to hold office, except when convicted of 
specific offenses such as bribery, perjury, embezzle- 
ment, election offenses, and treason. 

Twenty-one states return the right to hold of- 
fice immediately following the offender’s discharge 
from supervision of parole, probation, or prison. Kan- 
sas permits offenders to run for and hold an elective 
office while serving their sentence of probation; 
North Dakota, Oklahoma, and Oregon restrict the 
right only during actual confinement. Finally, as in- 
dicated by attorney general opinions and case law— 
and despite the fact that their statutes expressly for- 
bid the practice—three states (Michigan, Penn- 
sylvania, and West Virginia) permit office-holding for 
convicted felons. 


Right to Own a Firearm 


Even though there is Federal legislation prevent- 
ing convicted felons from owning or possessing a 
firearm, nearly every jurisdiction (except Idaho and 
Vermont which rely on Federal law) currently has 
statutory restrictions equal to or more stringent than 
the Federal law (see table 1). 

The statutes indicate that 31 jurisdictions restrict 
the ownership of firearms to a person convicted of 
“any”’ felony. By contrast, in 18 states, only the con- 
viction of a serious crime or a crime of violence 
prevents the offender from possessing a firearm. In 
table 1, these are considered “‘less restrictive” states. 
Waiting periods for the restoration of this right range 
from 5 years in North Carolina to 15 years in South 
Dakota. 


COLLATERAL CONSEQUENCES OF FELONY CONVICTION 


Criminal Registration 

Offenders are currently required by statute to 
register with a law enforcement agency in eight 
states. The types of offenses designated for registra- 
tion vary by jurisdiction. Registration is required of 
felons, sex offenders, arsonists, and drug addicts in 
certain states. 

Florida, Mississippi, Nevada, and Tennessee re- 
quire the registration of offenders convicted of any 
felony. Alabama, on the other hand, seeks to control 
habitual offenders by requiring anyone with two 
felony convictions to register. Sex offenders are re- 
quired to register in Arizona, California, Nevada, and 
Utah. In addition, California statutorily requires 
registration of convicted arsonists and drug addicts. 


Civil Death 


As indicated in table 1, there are presently only 
four states which continue to practice civil death. 
Three of these states (Idaho, New York, and Rhode 


TABLE 2. RESTRICTED RIGHTS BY JURISDICTION 


Number of Rights 
That Are Restricted Jurisdictions 

9 None 

8 Mississippi 

7 Alabama and Rhode Island 

6 Nevada and Tennessee 

5 Arkansas, California, Florida, Iowa, and 
New York 

4 Delaware, District of Columbia, Georgia, 
Indiana, Kentucky, New Mexico, Texas, 
and Virginia 

3 Alaska, Arizona, Idaho, Massachusetts, 
New Jersey, Ohio, Oklahoma, Penn- 
sylvania, South Carolina, Utah, and 
Wisconsin 

2 Connecticut, Hawaii, Illinois, Kansas, 
Maine, Maryland, Michigan, Montana, 
Nebraska, New Hampshire, Oregon, 
South Dakota, and Wyoming 

1 Colorado, Louisiana, Minnesota, Missouri, 
North Dakota, Vermont, and West 
Virginia 

0 North Carolina and Washington 


*Rights considered were in the areas of voting, parenting, divorce, public employ- 
ment, jury duty, holding public office, owning firearms, criminal registration, and civil 
death. 
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Island) only enact civil death when the offender is 
sentenced to life imprisonment. There are currently 


‘no civil death statutes for offenders sentenced to less 


than life imprisonment, except for the state of 
Mississippi which attaches civil death for a convic- 
tion of bribery, theft, arson, obtaining money or 


goods under false pretenses, perjury, forgery, 
embezzlement, or bigamy. 


Restrictions by Jurisdictions 


Table 2 lists the number of rights restricted in each 
jurisdiction. As noted, we examined nine civil rights: 
voting, parenting, divorce, public employment, jury 
duty, holding public office, owning a firearm, criminal 
registration, and civil death. 

As seen in Table 2, there are no jurisdictions that 
restrict all nine rights. Mississippi, however, restricts 
eight of the nine rights, while Alabama and Rhode 
Island deny seven. Nevada and Tennessee place a 
restriction on six rights, while Arkansas, California, 
Florida, Iowa, and New York restrict five. Eight 
jurisdictions deny four of the nine rights and 11 
others restrict three of the rights. Thirteen states 
restrict two of the rights and seven states deny only 
one of the rights. Finally, North Carolina and 
Washington do not permanently restrict any of the 
civil rights examined. 


Discussion 
Rights Which are the Most Restricted 


After surveying the statutes, it can be said that 
rights which involve trust (serving as a juror) are the 
most restricted. It was found that 31 jurisdictions 
permanently exclude convicted felons from serving 
as jurors unless pardoned or restored to citizenship. 
The intention behind this restriction is that pre- 
venting offenders from serving as jurors keeps them 
from “‘letting criminals off the hook” during a trial. 
Another reason for the restriction is that once in- 
dividuals commit an offense involving moral tur- 
pitude, they can no longer serve in a position of trust. 

Another right which is restricted by all jurisdic- 
tions is the right to own a firearm after a conviction. 
The majority of states restrict this right for any 
felony conviction, while the minority requires a 
violent felony conviction for the right to be restricted. 
The rationale behind this restriction, of course, is to 
keep weapons out of the hands of dangerous in- 
dividuals and to protect an unsuspecting public. 
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The right to remain married after a conviction is 
lost in many jurisdictions. This right is jeopardized 
in some jurisdictions by the very fact of a felony con- 
viction, while in others actual imprisonment is 
necessary. Granting a divorce for a felony conviction 
ostensibly is intended to free innocent spouses from 
the stigma of offenders. 

The future trend of this right appears to be one 
in which states will be less likely to grant a divorce 
for a felony conviction. This assertion is based on the 
reduction in the number of jurisdictions which per- 
mit a divorce for a felony conviction since the 1961 
statute survey in the South Dakota case of Ness v. 
Ness. In that survey, all but eight jurisdictions per- 
mitted a divorce for a felony conviction or imprison- 
ment, while this research indicates that 28 jurisdic- 
tions presently continue the practice. 


A Right Which Is Becoming More Restricted 


Roughly a third of the states restrict parental 
rights. This study revealed that states are beginning 
to place greater restrictions on this area of a person’s 
civil rights. Jackson’s (1979) study on parental rights 
reported only six states in which the right was af- 
fected by an express statutory provision. (She did in- 
dicate, however, that other states permit the use of 
imprisonment as a factor to show abandonment or 
neglect, even though they have no definite statutory 
denial of parental rights in these jurisdictions.) By 
contrast, we discovered that in 16 states, the right 
is jeopardized or lost, illustrating a clear trend toward 
restricting parental rights through statutory provi- 
sions. This trend may be the result of the increased 
awareness of the abuse and neglect of children. 


A Right Which Is Becoming Less Restricted 


According to the statutes, holding public office is 
becoming more of a possibility for offenders. Over 
half of the jurisdictions permit this right. Many 
states automatically restore the right to hold office 
upon completion of the sentence. 

One rationale for permitting offenders to hold of- 
fice is that once they have “‘paid their debt to so- 
ciety,’’ they should not be denied rights which other 
citizens enjoy. This thinking was reflected in the 1933 
case of Webb v. County Court of Raleigh County, 
where a West Virginia court decided that convicted 
felons could hold office after they completed their 
sentence and had paid their debt. A second rationale 
is that the electorate should be granted the power 
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to elect to office whomever they want. In the Penn- 
sylvania case of Hazel v. Flannery (1979), the state 
supreme court held that a convicted felon could hold 
office if the public knew of the conviction and elected 
him or her despite the conviction. Notably, this 
judicial reasoning typifies the logic that is employed 
in Sweden where the public may elect a former of- 
fender (Demaska, 1968). 


Least Restricted Rights 


The right to vote or obtain public employment is 
becoming less restricted among the states, perhaps 
because legislators believe that offenders must 
become contributing members of society, and voting 
and aolding a job are two effective methods by which 
to obtain this goal. Most states permit voting after 
the completion of the offender’s sentence. As for ob- 
taining public employment, all but six jurisdictions 
permit this right. When contrasted to an earlier 
study of public employment where nearly a third of 
the states expressly restricted the right (Miller, 
1972), our study indicates clearly that the right is be- 
ing restricted less often. 


Anotner right which is least restricted among 
those examined in the statutes is having to register 
as a criminal after a felony conviction. Criminal 
registration is used by law enforcement agencies to 
keep track of the offenders within their jurisdiction. 
Although this policy may serve crime control ends 
(if offenders actually register), the risk in this restric- 
tion is that offenders who were convicted of crime 
many years earlier and who have successfully been 
rehabilitated must continually face degradation by 
having to register at a police station. 


As noted, only four states impose civil death. One 
of these states, Rhode Island, gives as the purpose 
of civil death the need to allow relatives to disperse 
the property of incarcerated offenders. Other reasons 
for this policy are to enable spouses to win divorces 
and to permit the children of offenders to be adopted 
and cared for properly. Alternatively, a potential flaw 
with the civil death statutes is that they fail to ad- 
dress the issue of offenders who are sentenced to life 
imprisonment and later paroled. For example, what 
happens with regard to their regaining lost property 
or assets? Regardless, the trend with this restriction 
is clearly one in which states are repealing civil death 
statutes: in 1973, 13 states had civil death statutes 
Rubin (1973), while today only four states continue 
this practice. 


COLLATERAL CONSEQUENCES OF FELONY CONVICTION 


States Which Are the Most and Least Restrictive 


Table 2 is useful in allowing us to assess which 
region of the nation most restricts an offender’s civil 
rights. We can see that of the 10 states which are the 
most restrictive, five are located in the South. Of this 
group, Mississippi places the most restrictions on an 
offender’s civil rights. 

This finding that the southern region is the most 
restrictive of an offender’s civil rights coincides with 
previous research indicating that general punitive- 
ness towards offenders is highest in the South. Thus, 
the South has a higher rate of incarceration than 
other regions, and southern prisons house the 
greatest number of offenders on death row (Camp 
and Camp, 1986). 


The finding that the southern region of the nation 
is generally the most restrictive of civil rights is not 
uniformly applicable to all southern states: some of 
these states take a more progressive approach to 
upholding the civil rights of offenders. For example, 
North Carolina restores all civil rights upon 
offenders’ completion of their sentences, while 
Louisiana automatically pardons first felons after 
sentence completion. In other states such as Florida 
and Kentucky, there are statutory provisions which 
mandate that offenders are not to be discriminated 
against in public employment based solely on a felony 
conviction. 

Rhode Island is a state which is very restrictive 
of a felon’s civil rights and, as such, stands alone in 
its region of the country. An act of the Rhode Island 
General Assembly is required to restore an offender’s 
right to vote or hold office. The chances of this oc- 
curring are probably slight, since the procedure 
would be disruptive to the legislature, time- 
consuming, and cumbersome. It seems likely that 
most of the ex-offenders in Rhode Island will per- 
manently be denied their civil rights. 

The statutes indicate that many of the northeast- 
ern states and states west of the Mississippi River 
tend to be less restrictive in depriving civil rights. 
It is difficult to identify the least restrictive region 
of the country, since even contiguous states vary in 
their restrictiveness. For example, Iowa is a restric- 
tive state, while the neighboring states of Minnesota, 
South Dakota, Kansas, Missouri, and Illinois are 
much less restrictive. Another example is the state 
of North Carolina, which only restricts civil rights 
until the completion of the sentence, while Tennessee 
is very restrictive. As a result, no clear pattern of 
restrictiveness exists with the exception that 
southern states tend to be more restrictive (most 
notably, Mississippi and Alabama). 
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Final Considerations 


This research suggests an important trend: with 
few exceptions (parental and firearm rights) and 
despite a broader swing recently toward “‘get tough” 
criminal justice policies, states generally are 
becoming less restrictive in depriving the civil rights 
of offenders. In part, this trend reflects the influence 
of the due process movement and the concomitant 
inclination of the courts to be sensitive to the rights 
of ex-offenders. For example, in the 1978 California 
Supreme Court case of Heatherington v. California 
State Personnel Board, Justice Reynoso, in his 
dissenting opinion, held that offenders should not be 
denied the right to obtain public employment based 
solely on a felony conviction. This case, interestingly, 
addressed an ex-offender’s right to be a “‘peace 
officer’ and not just any type of public employment. 
In another case, Ramirez v. Brown (1973), the Califor- 
nia Supreme Court decided that it was unconstitu- 
tional to deprive convicted felons the right to vote. 

This trend may also relect a greater awareness 
that historical practices depriving offenders of their 
rights are neither equitable nor utilitarian. Thus, a 
number of scholars suggest that depriving offenders 
of rights, when no direct relationship exists between 
the conviction and the right which is restricted, is 
an unnecessarily punitive approach that serves no 
legitimate state purpose (Grant, et al., 1970; 
Rudenstine, 1979). Other commentators have 
observed that restrictions on civil rights run counter 
to the rehabilitation efforts of correctional agencies. 
After all, nearly all imprisoned offenders will even- 
tually be released, and depriving them of their civil 
rights may muke their reintegration into society more 
difficult and increase chances of recidivism. And still 
other commentators have argued that repealing 
restrictive statutes lends credibility to the addage 
that “after the sentence is served the offender has 
paid his or her debt to society.”” As we have seen, in 
some states convicted offenders are never free from 
the debt imposed upon them and are never allowed 
to resume fully their citizenship with all the rights— 
and duties—this status carries. 
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HOSE WHO value educational programs for 
offenders usually argue for them on 
rehabilitative grounds, emphasizing the 

benefit to the offender of remedied deficits or ac- 
quired skills. This perspective is no different from the 
instrumental view of education for nonoffenders, 
where schooling is seen as a means to goals such as 
vocational success. 

We often undersell intrinsic—or at least direct and 
immediate—functions of education, which can be 
unexpectedly tangible. These functions have to do 
with the personal impact of educational experience 
and involvement in educational pursuits, which can 
lead to behavioral change in the short run if not in 
the long run. This fact particularly matters in set- 
tings such as prisons, where we find persons who 
have long and discouraging careers of maladaptive 
behavior which continue in confinement. 

In this article I shall explore the role of education 
as a regenerative (as opposed to rehabilitative) tool 
for chronically maladaptive prisoners. I shall begin 
this exploration by relating short narratives of the 
careers of three clients of a state prison system. 
These reviews (1) furnish summaries of chronic 
maladaptive careers that were (2) at least temporarily 
interrupted (3) through the impact of an educational 
experience. The implications of these career segments 
will be essayed in the latter part of this article. 


If Not Love, Attention 


Jones (not his name) is an inmate confined for 
burglarizing a home and damaging a car. There is a 
notation on Jones’ dossier that he absconded from 
a juvenile home and tried to escape from a jail. Jones’ 
prison career is also beset with problems. He incurs 
disciplinary charges for disobeying orders and engag- 


*This article is a modified version of a keynote address delivered 
at the New York Department of Correctional Services Library Divi- 
sion Conference “‘The Education Connection,” May 12, 1987, in 
Albany, New York. The case material used derives from research 
underritten by the National Institute of Mental Health (NIMH) 
under Grant Number 7RD1-MN39573-01. The opinions expressed, 
however , are those of the author and do not reflect views of NIMH 
or the New York Department of Correctional Services. 
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ing in loud and unseemly conduct and fighting. There 
is another charge of attempting escape. 

Jones enters the system at age 16 after authorities 
have done a great deal of soul searching about what 
to do with him. According to his parole officer 


he was referred to the school psychologist because he was 
“unable to cope with first grade work, very nervous, appeared 
afraid of admitting to be wrong, stubborn.” The following year 
the school physician started him on mellaril which eliminated 
physical hyperactivity, but he was still seen as having difficulty 
in concentrating... . [Later] there was felt to be some decrease 
in his hyperactivity, but overall adjustment did not improve. 


Teachers write that ‘the most outstanding feature 
of his difficulties in school was his continual clown- 
ing to get the attention of his peers.’’ One teacher 
reports that 


he seems to be totally unable to stop talking. He will stand up 
in the middle of a class and do something quite distracting, for 
instance tell a dirty joke, make an off-color remark to another 
classmate, etc. Today in the middle of a lesson he was playing 
with a leather bracelet. He unzipped his pants, put the bracelet 
almost inside and ran around the room saying, ‘what does this 
look like?’’ Since this is a mixed class, I believe this act was 
a definite offense to the girls in the class. 


Efforts to discipline Jones prove unsuccessful. He 
responds to the injunctions of a teacher by entering 
the man’s office and having a bowel movement in his 
wastebasket. He similarly reacts to disciplinary ef- 
forts in his home by running away and wandering 
about town. He then enlists a sidekick (age 15) and 
goes on a crime spree, estimating that he has 
perpetrated ‘‘about 55 burglaries” netting ‘‘a total 
of $2,500 during the past two or three months.” He 
also claims that he would welcome assignment to a 
camp for youthful offenders because “‘it will be better 
than staying here [home]. I hate it here.” He subse- 
quently changes his mind, however, and escapes from 
the institution. This escape nets him an indeter- 
minate sentence to prison. 

In the prison Jones gains visibility by escalating 
an incident in which he has been asked to pick up a 
piece of bread he has dropped on the floor. He is 
charged with “riot and disturbance” because the in- 
cident ends with a confrontation that pits Jones 
against an officer and all of the other inmates in the 
mess hall. Most remaining incidents in Jones’ early 
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prison term revolve around conflicts with other in- 
mates and have to do with his propensity to ac- 
cumulate debts which he cannot repay, requiring his 
placement in protection at his request. He is finally 
transferred and for a few months does well, but soon 
again has difficulties with his peers which he resolves 
by drawing custodial attention to himself. According 
to an incident report 


the inmate had turned his bed up-side-down. His mattress was 
under the bed, the inmate under the mattress, when found by 
the officers. He had covered his body with red dye. He claims 
that inmates are trying to kill him and he wished to be placed 
in protective custody. 


Jones commits a burglary and steals a car 1 month 
after being paroled from this first prison term. His 
first progress review describes “‘a disastrous adjust- 
ment,” and points out that 


the reports he receives are for fights, horseplay, disturbances, 
destruction of state property, refusing orders, refusing to ac- 
cept programs and littering. His only defense for himself is ‘I’m 
a criminal.” 


The inmate also blames the parole board, who he 
feels should have realized that ‘‘he was not ready to 
be released.” In a more positive vein, he “‘claims that 
he is a magician and that his nickname is Houdini. 
He believes he could escape from any situation if he 
wished to.”’ Staff members conclude that the inmate 
“is a borderline psychotic case’’ and place him under 
a moderate regime of medication. 

The inmate’s self-proclaimed escape artistry 
proves a liability which nets him 60 days of segrega- 
tion and 6 months loss of good time credit after he 
has supplied toothed blades to fellow inmates to help 
them saw through cell bars of their windows. After 
this incident, Jones’ violations are of a lesser order 
and are mainly confined to accusations that he 
engages in horseplay, fights, refuses orders, and fails 
to participate in programs. Such incidents are fre- 
quent, however, and earn Jones a transfer to a 
tougher prison where he spends 3 months without 
a disciplinary incident but signs himself into protec- 
tive custody (probably as insurance) 10 days before 
he is paroled. 

Jones is reimprisoned for a burglary which is 
noteworthy in that he has himself called the police, 
claiming credit as a helpful citizen. Later he escapes 
from a holding cell but instead of seeking freedom, 
“walked to the desk and said. ‘Hi’ to the officers 
seated behind it.”” From the reception center Jones 
is sent to a low security institution. His first report 
records that he “‘appears to get along well with staff 
and peers”’ and ‘“‘performs duties in an average man- 
ner.’’ His second report describes his custodial ad- 
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justment as “outstanding” and points out that Jones 
is involved in college level art study and that he is 
“an intelligent, interested student” who “accepts and 
completes assignments with minimal supervision.”’ 
Jones is also an active participant in a drug and 
alcohol counseling program. 

The story obviously has a happy ending. One in- 
fers that Jones has undergone real change, but he has 
also succeeded in a lifelong campaign to earn atten- 
tion. He has started at age 6, attempting to obtain 
the esteem of peers by playing the clown, and has 
tried to capture love from his parents by running 
away, hoping that he will be missed. These efforts 
boomerang and cement Jones’ reputation as an ob- 
noxious figure and ‘‘attention seeker.’’ Jones reacts 
to whatever rejection he invites by resorting to fan- 
tasy, which results in his classification as mentally 
ill. He also operationalizes a fantasy world which con- 
sists of a one-person gang with whom he steals and 
drinks and patronizes amusement parks. Stealing 
sustains Jones’ private world but also invites 
restraint, which is probably the closest Jones can 
come to receiving affection. 

In prison Jones discovers that fellow inmates 
associate with him around the gambling table. But 
he is not very good at gambling and becomes in- 
volved in conflicts which he cannot handle. He also 
discovers that clowning in the prison translates into 
disciplinary charges of horseplay and results in con- 
flicts with officers when they tell him to stop clown- 
ing and he disregards their instructions. He addi- 
tionally discovers that escape fantasies are taken 
very seriously in the prison. 

The situation improves after Jones is assigned to 
an adult prison where there is no audience for his per- 
formances and where the climate is one that demands 
sobriety. But he has also been brought along by 
educational programs in the prison which initially 
demand lower levels of involvement than those in the 
community. He has thus laid the foundation for more 
disciplined experiences that he discovers are 
esteemed. Concurrently, Jones has discovered an in- 
terest and aptitude in art. He can now evolve a for- 
mula for gaining recognition which centers on con- 
formity and achievement. What he does also yields 
intrinsic satisfactions, making him less dependent on 
attention and approval from others. 


Fronting Tough 


Smith (again not his name) is an obese 17-year-old 
convicted of an aborted burglary. His prison viola- 
tions are diverse and include “‘backtalk to officers,” 
“refusals to accept assignments,” “failure to carry 
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an identity card,” fights, and miscellaneous offenses 
such as “‘lying,” ‘‘failure to report an illness,” and 
“possessing unauthorized postage stamps.” 

Smith experiences entry shock in jail and is placed 
on suicide watch. He continues to have problems in 
the reception center. Classification analysts write, “it 
appears the inmate goes through periods of depres- 
sion and when he does, he goes off the deep end.”’ He 
is referred to psychiatrists who place him on medica- 
tion, but is later ‘found lying on the cell floor” and 
“sent back to see the psychiatrist.’”’ Eventually, 
however, Smith recovers from his depression, and 
medication is discontinued. In the interim he ac- 
cumulates disciplinary violations for ‘‘using pro- 
fanity to an officer’ and is adjudged to relate poorly 
to authority figures. 

In the prison Smith has difficulties with both staff 
and peers. He is injured in a fight, in which he reports 
that “‘me and the guys were playing around, calling 
names and [the other inmate] got mad and came at 
me from behind.’ Problems with staff include a pro- 
pensity for verbal abuse and disobeying orders and 
refusals to attend program assignments. 


Smith is referred to a behavior modification pro- 
gram, and some staff members feel that this changes 
his outlook. His counselor writes, “‘I have seen a vast 
improvement in his general overall attitude about 
authority figures and rules. His type of tickets aren’t 
as serious as before... .His attitude has changed 
tremendously, from being quite negative to very 
positive and (to) taking things in stride.”” Even more 
dramatic is Smith’s response to his program in- 
volvements. His counselor reports, 


I have seen some of his art work, which is quite outstanding. 
He is quite an accomplished artist, has a lot of talent. . . .Since 
being incarcerated he has learned more skills in commercial 
art... .In art class the teacher has asked him to be her aide 
due to his advanced talent... . He has a lot of talent and can 
be easily worked with, especially with some positive reenforce- 
ment, encouragement and attention. 


Smith has been afraid of prison and all the people 
it contains, including fellow inmates and staff. His 
fear at first manifests itself through straightforward 
anxiety, but he later resorts to bravado, which in- 
cludes defying officers and demonstrating to peers 
that he is as tough as the next man (which he is not). 
For a time the defiance also includes resistance to 
programming. Smith does recognize that he has a 
problem, however, and volunteers for the behavior 
modification program which he feels “‘helped him 
alot.” 

Smith is probably most substantially influenced 
by the reinforcement he gets from civilian staff 
members, who view his artistic contributions with ad- 
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miration, which they freely and volubly express. In 
this way, staff members act the part of benevolent 
parental figures, and Smith acts the part of prodigal 
son. He still occasionally stages demonstrations of 
toughness for officers and peers, but finds a niche as 
teacher’s pet and as a counseling client who has a 
strong reciprocal bond with his counselor. These com- 
pensatory experiences reduce pressure on Smith and 
make imprisonment bearable to him. 


“Unrealistic’’ Expectations 


The inmate we shall call Sanchez serves a short 
sentence for a burglary; he is also a drug addict. He 
has a long disciplinary record, mostly sins of omis- 
sion: “did not go to gym,” “‘late for group,” ‘“‘did not 
go to lunch,” “‘did not attend shop,” “‘after repeated 
orders, will not clean his cube,” ‘asleep during 
count,” “missed group therapy,” “late for group 
repeatedly,” “did not go to breakfast after being told 
to,’ and so forth. One theme consists of matters of 
cleanliness and has to do with Sanchez refusing to 
take care of himself and his surroundings. 


Sanchez is a long-term problem. His presentence 
report notes that at age 14 “‘a petition was brought 
by his mother alleging that he was using drugs, steal- 
ing money from her, being truant, and was beyond 
her control.” As a result of this petition, Sanchez 
spends 2 years in a training school. He later becomes 
tragically involved in his mother’s death in that she 


_ suffers a heart attack “precipitated by her attempts 


to assist [Sanchez] after he had collapsed from an 
overdose of heroin in the family bathroom.” 

It is not surprising to find that Sanchez has a tat- 
too on his arm that reads “‘pardon me mother’”’ in 
Spanish and sports another tattoo inscribed “‘born 
to suffer.” The presentence report indicates that 
Sanchez 


seems to think of himself as a little boy. He was very self-pitying 
during the interview. His attitude toward authority is very 
childlike. He seems to have no sense of authority as a 
disciplinary or retributive force, but only as a source of sup- 
port and forgiveness. This appears to be in line with his very 
dependant nature and his apparent inability to conceptualize 
the results of his behavior. 


This notation predates Sanchez’ first prison stay, 
in which he proves to be a model inmate except for 
occasional sloppiness and a violation involving 
possession of booze. His conviction of a second 
burglary occurs 2 months after he is paroled from 
this first sentence. He has received his high school 
equivalency diploma in prison, and he enrolls in a col- 
lege program during his second stay. After he is once 
more paroled, from the second prison sentence, he 
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again violates his parole by committing another 
burglary within 2 months. 

By this time a change has taken place in Sanchez. 
The presentence report notes that 


this defendant appeared extremely disturbed mentally and was 
unable to respond coherently to offer his version of the of- 
fense. . . .When interviewed the inmate laughed inappropriately 
and made out-of-context statements... .He appeared. . . .in 
need of psychiatric intervention. 


Classification analysts in prison report that 


this individual appears to be experiencing a pre-psychotic 
state. ...He is withdrawn... .Needs a therapeutic milieu, as 
he would have difficulty at the present time adjusting to the 
general population. 


In line with this recommendation, Sanchez is 
placed in a therapeutically oriented program. His 
first report from the program reads: 


during his tenure in phase one he appeared to be withdrawn 
and somewhat hostile, especially in a group situation such as 
orientation. He felt the program “sucked” to use his own words. 
However, to his benefit he was most cooperative in completing 
his assignments. 

A month later Sanchez is still ‘‘causing no prob- 
lems,” but staff members write that they ‘would 
suspect fairly serious emotional problems that would 
limit his capacity to adjust, and foresee many prob- 
lems for this man while he is incarcerated.’’ Two 
weeks later a psychiatrist places Sanchez on medica- 
tion because he is incoherent and making ‘“‘illogical 
statements.’’ By this time Sanchez has accumulated 
a long roster of misbehavior reports, mainly for be- 
ing dirty and keeping his cell in a messy condition, 
but also for occasionally remaining asleep and not go- 
ing where he is supposed to go. 

Sanchez discontinues his medication and the 
psychiatrist suspects that he is having a tough time. 
He records that 


the inmate had a great deal of problems learning the 
schedule. ...Appears to have difficulty concentrating, his 
memory functions are not particularly good, and some of his 
thoughts are quite illogical. However, he maintains himself in 
the community by keeping his bizarre thought train to himself. 


When Sanchez is subjected to therapeutic efforts, 
he ‘“‘spends most of the time staring into space and 
making quite unrealistic demands.’ One of the 
demands Sanchez makes is to be transferred to a col- 
lege program, which the staff members regard as 


ludicrous given the man’s level of functioning. Staff 
members write: 


He presently requires that the building officers supervise his 
personal hygiene to control his impetigo (a skin condition). 
Basically he is experiencing difficulty in meeting the minimum 
requirements for following the schedule, maintaining reality con- 
tact, obeying the rules and his personal hygiene. 
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Staff members summarize the disciplinary record 
by noting that ‘“‘to date he has 24 misbehavior reports 
for failing to follow his program, not attending his 
work assignments, sleeping through mandatory 
meals and poor hygiene.” They note that ‘‘to 
reasonably approach the problem a highly structured 
and supervised program was designed for the in- 
mate,’”’ but regard the effort as unsuccessful and 
write that Sanchez has become ‘‘a poor example for 
other community members and a source of discord 
on the therapeutic community.” They make the point 
that Sanchez’ smelly, dirty exterior and his repulsive 
skin problem make him unattractive to peers, and 
that his behavior is a source of tension. They also in- 
sist that the requests Sanchez has kept making about 
having himself enrolled in a college program are 
unrealistic, although everyone would appreciate if he 
were transferred out of the unit. They write that “this 
inmate appears to understand only what he wishes 
to.”” As evidence they point out that “‘he is fixated 
on an unattainable goal and has displayed a great 
deal of zealousness in its pursuit.’’ In order words, 
Sanchez wants to be transferred to a higher educa- 
tion program and has sent letters to everybody in the 
system stating these demands. 

Sanchez, meanwhile, ‘‘appears conveniently 
bewildered,”’ and receives reports for refusing to do 
things such as go to breakfast and tuck in his shirt. 
The custody staff complain that “‘every form of cor- 
rective measure available has been tried to no avail.” 
However, when Sanchez goes to segregation he is 
often reported to do well. He reads, draws, and exer- 
cises in his cell and has no discernible problems. 

Sanchez is transferred to another prison which of- 
fers a more structured environment. He adjusts 
somewhat better there, although his behavior is still 
described as eccentric. 


At this juncture Sanchez is released and convicted 
of another burglary. While awaiting trial, he is again 
described as ‘‘seriously disturbed mentally.” 
However, on this occasion Sanchez is enrolled in a 
college program after he arrives in prison. His evalua- 
tions in this program are very satisfactory, and his 
disciplinary record is described as ‘‘outstanding,”’ 
with only one minor incident being filed in a period 
of 19 to 20 months. Sanchez not only does well in col- 
lege courses but also has a work assignment in a 
relatively isolated setting as a porter and is described 
as a very good worker. 


If one were to confine one’s assessment of Sanchez 
to his third prison sentence, one would be depicting 
a person who keeps some sort of equilibrium by try- 
ing to simplify his world as much as possible, which 
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requires not only avoiding meals, program assign- 
ments, and showers but which makes taking care of 
his elementary needs too taxing an enterprise. This 
period, however, is sandwiched between two rela- 
tively successful periods, each of which shows San- 
chez engaged in an educational experience to which 
he responds and which he is able to master. 

Did Sanchez suffer a period of disabling mental 
disorder and subsequently recover? Onsets and 
remissions of psychosis are by no means unusual, but 
discontinuities need not be radical, and Sanchez con- 
tends that his disability is more apparent than real. 
In this connection, Sanchez intuits that his ob- 
tuseness is a panic reaction, which dissipates when 
stimulation is reduced, such as in solitary segrega- 
tion. He also knows that he has substantial capac- 
ity for involvement and concentration when chal- 
lenged by books (which do not threaten him) rather 
than people (who do). 


Mobilizing Regenerative Impact of Education 
Experiences 


In reviewing prison success stories in which educa- 
tion plays a role, two prototypical sequences emerge. 
The first is a sequence in which the inmate as stu- 
dent becomes enticed by educational content or sub- 
ject matter, which provokes curiosity or furnishes 
satisfying activity, and ultimately may provide a 
sense of growing competence and expertise. 


The second (more frequent) sequence is through 
the establishment of a relationship with a supportive 
staff member which makes a program attractive, at 
first as a way of maintaining what has become a 
significant relationship and, later, for its own sake. 
There are also obviously instances in which an in- 
mate’s approach to programs is superficial or ex- 
ploitive, but he becomes gradually involved against 
his own inclinations, increasing his investment while 
decreasing his investment in prison underworld 
involvements. 

In reviewing the genesis of our three turnabouts 
in inmates’ careers, a number of guidelines or prin- 
ciples suggest themselves. These include the 
following: 


1. One must assume as a working premise that one 
can find a point of intersection with the inmate. The 
task for the educator in the prison is to find some 
ignitable spark that kindles interest in education or 
(as some would put it) a “button to press.” The search 
for an opening requires establishment of acquaint- 
anceship with the inmate and presupposes an op- 
timistic (possibly utopian) stance, as well as con- 
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fidence in one’s acumen and sensitivity. The enter- 
prise involves taking risks, which means that failures 
must be routinely expected. Rewards are substantial, 
however, when a success is achieved in defiance of 
probabilities. 


2. Success must not be measured in terms of post- 
prison adjustment or rehabilitation, or contribution 
to a person’s career, but in terms of helping the in- 
mate to cope or giving him something positive or 
meaningful arcund which to organize his life. The 
“here and now” emphasis is essential in prison educa- 
tion because it provides the educator with a ‘“‘prod- 
uct’’ he can experience and yields a sense of comple- 
tion. It also deletes distracting criteria such as 
“marketability” or deployability of knowledge. In- 
stead, learning experiences can be arranged to pro- 
vide the inmate with stability and a sense of purpose 
and disciplined progress. In some instances there is 
value in educational experiences that do no more than 
keep a disturbed individual afloat, which may require 
providing him with a quiet, relaxed, and tolerant set- 
ting in which the education component is “‘gravy.”’ 
In this connection, it is important to recall that: 


3. Respite from destructive or distracting influences 
can be a requisite for change. A young inmate who 
responds adversely to the temptations of a youth 
prison may relax amidst an older population or under 
a stricter regime. An inmate who appears limited 
because he is disturbed can blossom in isolation, 
where lower levels of stimulation or demand free his 
energies from unsuccessful efforts to cope with life 
generally and permit him to channel energies into 
task-oriented pursuits. Other examples could be 
multiplied, and they alert the educator to the fact 
that contextual factors can advance or defeat his ef- 
forts to exercise constructive influence. The prescrip- 
tive implication is that the educator must concern 
himself with the prison situation in which the inmate 
finds himself outside the classroom. 


4. Facades are sometimes permeable. Part of the 
educator’s acumen to which I have referred implies 
that he knows that he cannot be overly concerned 
with the hospitality or inhospitality of the inmate’s 
demeanor. Antiauthoritarianism—especially among 
the young—can mean that authority figures matter. 
The stance also means that what a young person ex- 
pects, based on experience, is that he will be disap- 
proved of, rejected, and disrespected. To challenge 
such assumptions is difficult when a person works 
hard to ensure that he will be disciplined or 
rejected—but a success along this line can be a power- 
ful unfreezing experience, and a rebellious inmate 


may show (after some testing) surprising and disarm- 
ing loyalty. 


5. Timing matters. A California corrections expert 
has noted that it is axiomatic that no one in prison 
is reprehensible and antisocial all of the time 
(J. Douglas Grant, personal communication). 
Another way of putting this dictum is that no inmate 
is impervious to intervention all of the time, and this 
means that if the “right” overture happens to in- 
tersect with the ‘“‘right”’ intermission or crisis in even 
a discouraging personal chronology, the inmate is 
likely to resonate and respond. 


Helping Educators to Educate 


Prison educators do not operate in a vacuum, and 
correctional administrators can do a great deal to 
assist them to regenerate inmates, provided the 
enterprise strikes them as worthwhile. The challenge 
is far from revolutionary, and the following prescrip- 
tions are examples of modest beginnings: 


1. Promoting the concept of prison staff members as 
“generalists.’° Our three inmates both had a problem 
and were a problem, and the combination is not 
unusual. Multiple problems suggest that a compart- 
mentalized approach to the inmates may not be ap- 
propriate, that custody, mental health, and program 
considerations must be addressed in combination, 
which cannot be done if designations such as ‘“‘cor- 
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rection officer,” “‘vocational plumbing instructor,” 
or “chaplain’’ constitute non-overlapping specialties. 
Team membership is one route to cross-fertilization, 
but short of team arrangements, case conferences can 
be used to arrive at shared strategies for reducing 
destructive involvements and promoting construc- 
tive involvements of inmates. 


2. Emphasizing positive attributes in record-keeping. 
Most prison systems keep meticulous track of inmate 
disciplinary infractions and of litigation-related facts. 
Inmates folders are less likely to contain detailed 
records of inmate accomplishments, particularly of 
incipient achievements which offer clues to inmate 
potential. Success stories such as those I have cited 
are harder to collect than stories of unregenerate 
failure. More importantly, record-keeping practices 
do not provide data that facilitate the work of staff 
members who try to intercept unpromising prisoner 
careers. 


3. Reinforcing reward structures for regenerative ef- 
fort. Making an impact on a seemingly inhospitable 
client is rewarding, but recognition of the achieve- 
ment can increase the reward. A prison administrator 
who prizes humaneness can advance his goals by ex- 
pressing admiration and gratitude to those who 
engage inmates, involve them in meaningful pursuits, 
and increase their coping skills. He can afford to do 
no less. 


4 


N THE late 1960’s, shortly after the Presi- 
dent’s Crime Commission Report was issued, 
expressions of dissatisfaction with sentencing 

practices and parole were heard from a variety of 

sources. Different groups which were interested in 
sentencing and the handling of offenders met, con- 
ducted surveys, held hearings, conducted investiga- 
tions, and issued reports which were critical of 
sentencing practices and the institution of parole. 

Within the next decade a number of states responded 

by drastically changing their sentencing practices 

and/or by curtailing or eliminating parole. 

In the 1980’s, the United States Congress grap- 
pled with the problems of sentencing and parole. In 
October 1984, with strong bipartisan support, Con- 
gress enacted the Comprehensive Crime Control Act. 
Among other things, it established a Sentencing 
Commission to devise, for every Federal Crime, a 
fixed range of sentences to which all Federal judges 
would have to adhere. The law also abolished the 
Federal Parole Commission. The stated purpose of 
the new law was to reduce sentencing disparity, i.e., 
an unjustified lack of uniformity in sentencing which 
by implication from the remedy suggested, was due 
to excessive discretion in sentencing authority in the 
hands of judges, exacerbated by the unregulated ex- 
ercise of the power of the parole board to release the 
inmate before the expiration of his sentence. 

This law is but the most recent manifestation of 
profound unhappiness with sentencing, at state and 
Federal levels, by both practitioners and academics 
in the field of criminal justice. Since about 1971, 
several widely read books on sentencing have ap- 
peared, suggesting various kinds of reforms, some 
of which were subsequently incorporated in revised 
state sentencing laws. In 1971, the American Friends 
Service Committee issued one of the more important 
reports in which not only was the goal of rehabilita- 
tion criticized, but the discretionary power of the 
parole boards to release prisoners before the max- 
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imum expiration of their sentences (American 
Friends Service Committee, 1971). This was followed 
1 year later by Marvin E. Frankel’s Criminal 
Sentences (Frankel, 1972). Judge Frankel, who was 
then a sitting judge in the U.S. District Court, 
Southern District of New York, made a number of 
suggestions about abolishing indeterminate 
sentences, the right to appeal from the severity of 
a sentence, and establishing a sentencing institute. 

Almost all of the state reforms have, in effect, 
turned their backs on the indeterminate sentence. 
One reform, most widely advocated by Andrew von 
Hirsch in Doing Justice (von Hirsch, 1976), is to 
revert to the old classical sentencing philosophy of 
designing the punishment to fit the crime, not the 
criminal, by assigning a fixed punishment to every 
crime regardless of the circumstances of the per- 
petrator or the context in which the crime was com- 
mitted. A modified version of von Hirsch’s “just 
deserts’ philosophy was adopted in the Twentieth 
Century Fund’s study, Fair and Certain Punishment, 
edited by Alan Dershowitz (Dershowitz, 1976), which 
proposed that legislatures enact, rather than one flat 
sentence for each offense, a “‘presumptive sentence” 
flanked by a narrow range of sentences which the 
judge could utilize after stating his reasons in 
writing. This approach is very similar to the portions 
of the Crime Control Law relating to judicial discre- 
tion in sentencing. 

Between 1975 and 1982, 10 states, beginning with 
Maine, abolished their parole boards; several states 
established guidelines for parole release; and more 
than 35 states enacted minimum sentence provisions. 
By 1983, at least 37 states had adopted some form 
of mandatory sentencing, and only 22 states still 
adhered generally to an indeterminate sentencing 
scheme (Report to the Nation on Crime and Justice, 
pp. 71-75). In particular, Florida, Minnesota, and 
Maryland put into effect sweeping sentencing 
changes which have already been at least partially 
evaluated (Judicature, 1984). Despite the variety of 
changes enacted, there appears to be, in all juris- 
dictions, a consensus on the goals to be achieved. 
There is widespread agreement that: (1) the old style 
totally indeterminate (1 year to life) sentence is un- 
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acceptable largely because the old assumptions 
regarding the success of rehabilitative programs are 
no longer considered valid; (2) incapacitation and 
deterrence have now become the primary goals of 
sentencing; (3) personal crime is more important than 
property crime; (4) violent crime is more important 
than non-violent crime; and (5) sentences should be 
proportional to the offense. There is also fairly wide 
agreement, though not total consensus, that man- 
datory sentences are probably unworkable; that the 
characteristics of the offender as well as the offense 
should be considered; and that some kind of appel- 
late review of sentencing is desirable (Judicature, 
October/November 1984). 

The dimensions of the sentencing reform prob- 
lem are far from clear, inasmuch as there is no widely 
accepted definition of disparity. Is disparity simply 
non-uniformity, i.e., different sentences for the same 
crime, or is disparity different sentences for the same 
crime committed by similar criminals in similar cir- 
cumstances? If the latter, we know of no sentencing 
study which controls for all three factors: crime, 
criminal, and circumstances, and indeed the method- 
ological difficulties faced by such a study would be 
very great indeed. No one, therefore, knows the true 
extent and pattern of sentencing disparity. Never- 
theless, the feeling persists, and probably rightly, 
that there is at least some unfairness in our sentenc- 
ing system. 

The net result of all the ferment and discussion in 
regard to sentencing is that reform is being ap- 
proached in a haphazard way. New sentencing struc- 
tures are being built in much the same way as 
medieval cathedrals. If they don’t come crashing 
down on the hads of the community, then the 
designers must have known what they were doing. 
The recent reforms have been enacted by legislators 
who consulted with a wide range of practitioners and 
academics who were involved in the criminal justice 
system. As far as we know, no attempt was made 
systematically to obtain input from practitioners in 
the criminal justice system (trial judges in the felony 
courts, parole commissioners, prosecutors, and 
superintendents of correctional institutions). The re- 
forms enacted seem to reflect the philosophy and in- 
fluence of the academic experts in the field. Certainly, 
academic research and writing are legitimate re- 
sources for legislatures to use. Without a detailed 
analysis of any legislative hearing, we cannot weigh 
the input of any particular group, but the responses 
we obtained from a survey of practitioners seem 
somewhat at variance with the reforms enacted. 
Lawmakers ignore at their own peril the dreaded law 
of unintended consequences, to which some of the 
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sentencing reforms may fall prey, if those on the fir- 
ing line were not sufficiently consulted and heeded. 


Procedure 


To determine practitioner reactions to various 
types of sentencing changes, we surveyed a fairly 
large representative group of judges, prosecutors, 
parole commissioners, and wardens in New York 
State and the Federal government. Although the 
response rate varied from group to group, the overall 
rate of response was excellent—about 75 percent. We 
received approximately 300 responses. Question- 
naires were sent to the U.S. Attorneys in each Fed- 
eral judicial district. On specific orders from the 
Department of Justice, the Attorneys were forbidden 
to participate in the survey and therefore did not 
return the questionnaires.) 


The questionnaires consisted of eight questions, 
and respondents were asked to indicate whether they 
strongly agreed, mildly agreed, were neutral, mildly 
disagreed, or strongly disagreed. Respondents were 
also encouraged to comment on their responses since 
the statements were deliberately broadly worded. In 
setting forth our findings, we have reproduced only 
those portions of our computerized data which are 
applicable to this article. 


Results 


In analyzing the results of the survey, we found 
that three questions produced answers indicating a 
strong degree of consensus. Question 3 in the survey 
read: ‘The main purpose of sentencing a criminal is 
to punish and/or incapacitate him.” 

Almost everyone agreed with the statement in- 
dicating that the ideal of rehabilitation has become 
secondary, if not tertiary, for most criminal justice 
practitioners. Some clues as to the pattern of thought 
underlying the responses can be gleaned from the 
comments made by the respondents. A New York 
City judge (who one suspects is not overly gentle in 
his court) said, ‘Prison should be a community of 
violent persons permanently isolated from society for 
the entire term of their sentences to protect the 
public. Violent offenders should be punished, and in- 
capacitated to the extent commensurate with the 
crime adjudicated.”” Another New York City judge 
said, ‘‘Prison is the last resort, an admission of failure 
by all concerned, insuring that a given defendant will 
cease hurting others. Incapacitation to prevent in- 
jury to innocent victims is the only justification for 
our prisons.”” A comment from one Federal judge: 
*“*_. .most of the other purposes [i.e., other than in- 
capacitation] are fiction.’’ And from another Federal 
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judge: “‘. . .[I believe in imprisonment for purposes 
of incapacitation] only because the efforts at reha- 
bilitation have not been successful.’’ Finally, a poig- 
nant question from an upstate judge, ‘“How can 
PRISON rehabilitate someone that society couldn’t 
habilitate in many years?” Even the parole responses 
were positive, though one Federal parole commis- 
sioner wrote, ‘“‘Some criminal justice authorities have 
given up on rehabilitation and this is a shame. My 
22 years in this field leave me to conclude that peo- 
ple do change. . . .The problem is that we do not have 
a formula that will work for every prisoner.”’ 

Question 4 stated that ‘‘Sentencing a defendant 
to prison acts as a deterrent to crime by others in the 
community.” 


TABLE 1—RESPONSES TO QUESTION 3 (IN PERCENT) 


Group No Strong Mild Neu- Mild 
Resp. Agree Agree tral Dis. 


NYC Judges 2.1 30.5 358 5.3 13.7 
NYS Judges SG: BS IST 
NYS Wardens 0.0 206 500 59 176 
NYS Parole 50.0 0.0 250 00 0.0 
NYS DAs 65 355 516 00 32 
US Wardens 0.0 568 35.1 2.7 2.7 
US Parole 0.0 500 500 00 00 


Total 3.7 35.5 39.2 3.0 105 
Chi sq = 67.91293 with 35 d/f P = 0.0007 


TABLE 2—RESPONSES TO QUESTION 4 (IN PERCENT) 


Group No _ Strong 


Resp. 


NYC Judges 1.1 20.0 
NYS Judges 3.6 16.4 
NYS Wardens 0.0 14.7 
NYS Parole _—25.0 0.0 
NYS DAs 6.5 19.4 
US Judges 5.9 17.6 
US Wardens 0.0 21.6 
US Parole 0.0 16.7 


Total 2.7 18.2 
Chi sq = 53.15910 with 35 d/f P = 0.0252 


This question also elicited a heavily positive 
response, though more in terms of mild than strong 
agreement. Many judges were troubled by the fact 
that in the absence of valid empirical research, we 
don’t know whether imprisonment is really an effec- 
tive large-scale deterrent. ‘This is an intriguing mat- 
ter. Every criminal justice system is premised on 
deterrence as a primary goal, yet the extent to which 
our system does in fact deter criminal behavior [of 


others] is not measurable.’”’ Another judge com- 
mented, “‘As noted, I subscribe to this view but I 
recognize that the perpetrators of violent crimes of 
passion give deterrence or other sentencing goals 
little or no thought at all.” A district attorney who 
mildly agreed wrote, “If implemented properly 
without the incredible game of chance that the 
criminal justice system has become, I believe it could 
be a deterrent, but as practiced it is too much of a 
crap-shoot for someone to even get caught, let alone 
sentenced to prison—so I don’t strongly believe any 
deterrent exists.” Despite all the caveats, however, 
most respondents seemed to think that imprison- 
ment is necessary if only because, as a New York City 
judge put it, ‘“‘When criminals are not appropriately 
punished disillusionment with our system of criminal 
justice results.” 

The strongest degree of consensus, however, was 
in response to Question 6: “‘Prison sentences should 
be changed to flat sentences without parole, i.e., 
without supervision backed by the threat of rein- 
carceration after release.”’ 


TABLE 3—RESPONSES TO QUESTION 6 (IN PERCENT) 


No Strong Mild Neu- 
how 


NYC Judges 2.1 
NYS Judges 1.8 
NYS Wardens 2.9 
NYS Parole 25.0 
NYS DAs 9.7 
US Judges 11.8 
US Wardens 0.0 
US Parole 0.0 


Total 4.1 


Chi sq = 58.82318 with 35 d/f P = 0.0071 


The response to this question was overwhelmingly 
negative from all groups. The negative comments 
seemed to fall into three categories. One group con- 
sisted of those who objected to the flat sentence 
mainly because it eliminated the possibility of parole: 
i.e., post-release supervision supported by the threat 
of being returned to prison. The objection to the aboli- 
tion of parole was on two grounds: first, because the 
‘hope of parole helps to keep prisoners in line in the 
institution. A Federal judge commented: “I believe 
that there should be an incentive for good behavior 
in the institution and a form of penalty for failing to 
behave and to perform adequately’’; and secondly 
because parole helps to reintegrate the released 
prisoner into society. An upstate New York judge 
echoed his sentiments: ‘“‘The public deserves more 
than this [unconditional release]. Prisoners cannot be 
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Strong 
126 32.1 95 
5.5 18.6 55 
115° 84 
25.0 
118 115 34 
2.7 12.5 37 
Mild Strong 
14 95 Ll 178 621 321 5 
8.8 88 29 235 529 115 34 
0.0 0.0 00 00 75.0 14 4 
65 226 3.2 129 452 105 31 
13.5 29.7 2.7 243 29.7 125 37 
= 15.9 56.1 100.0 296 
58.2 7.3 10.9 3.6 186 55 
50.0 176 29 14.7 115 34 
; 0.0 25.0 25.0 25.0 14 4 
48.4 32 97 129 105 31 
618 29 118 0.0 11.5 34 
649 00 54 81 125 37 
a 33.3 16.7 33.3 0.0 2.0 6 
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simply released back into society. Parole adjustment 
is a necessary and integral key to rehabilitation and 
protection of society.’’ A Federal warden said: “‘Pro- 
bation (parole) supervision is a must. Without that 
support there is no way for them to cope with the 
adjustment problem and change upon return to the 
community. It‘s difficult even with support.” A 
Federal parole commissioner wrote, ‘““‘Doing away 
with supervision after release is an idea that was sold 
to legislators a few years ago by certain academi- 
cians. It is counterproductive and should be re- 
jected.” 

A second group objected to the flat sentence 
because of the unfairness of the lack of individualiza- 
tion of sentences. A Federal parole commissioner 
commented, 


Determinate sentences have done nothing to solve the crime 
problem. Instead they have helped to build many states’ prison 
populations to excessively expensive and unmanageable 
heights. Flat time sentences ignore the differences that exist 
between offenders. Should the 18-year-old novice accomplice 
be treated to the same time in prison as his 40-year-old rape 
partner who has made a life of crime? Flat time sentences 
destroy the ability of judges and parole commissions to con- 
sider both mitigating and aggravating circumstances. Super- 
vision is essential for many street criminals who need both 
guidance and surveillance. Criminals who need alcohol or drug 
treatment programs would frequently fail to go, were they not 
obliged by the conditions of their parole to be so involved. 


Many respondents wrote comments in this vein 
which were perhaps the most serious of the criticisms 
voiced. The general feeling was perhaps expressed by 
the upstate New York judge who wrote: “This would 
be a return to the Devil’s Island mentality for all 
sentenced prisoners.”’ 

A third objection was made by an upstate New 
York judge who said, ‘“‘I would go along with deter- 
minate sentences only if there was no disparity in 
prosecution for the same crime in the City of New 
York and suburban communities.’”’ The judge was 
referring to what is obvious to those on the inside 
of the criminal justice system—though not at all plain 
to those outside the system—that prosecutorial 
discretion in deciding whether to prosecute at all, and 
if so, on what charge, has at least as much impact 
as the parole board in determining what the actual 
punishment inflicted will be. 

To sum up, it is clear that not only were most of 
the respondents opposed to the notion of flat 
sentences and the abolition of parole, but they were 
vehement in their opposition. This is particularly im- 
portant since the abolition of parole or restriction of 
the powers of the parole board is an essential part 
of most of the legislative reforms which have been 
recently enacted. 
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The remaining five questions of the questionnaire 
(see appendix, page 74) dealt mainly with attitudes 
toward presumptive sentencing and with a 
hypothetical scheme which we proposed which would 
eliminate the power of the parole board to release an 
inmate before the expiration of his minimum sentence 
but which would provide for post-release supevision 
backed by the threat of incarceration. 

The responses to these questions were ambiguous 
and do not lend themselves to easy analysis. For one 
thing, the statistical results are hard to explain. We 
know, for example, that some, but not all, of our 
respondents want to change indeterminate sentenc- 
ing, but we do not know why or what form such 
changes should assume. Secondly, the responses to 
the questions about presumptive sentencing and the 
reform of parole indicated that those answering the 
questionnaires had very different notions of what, in 
fact, presumptive sentencing was, and what the im- 
plications of the proposed reforms of parole practice 
were. For that reason, we feel it is more useful to con- 
sider the impact of the clearly expressed opinions of 
criminal justice practitioners on the reforms that 
have recently been enacted at both the state and 
Federal levels. If practitioners had been consulted 
and their opinions considered, would these reforms 
have taken the form they have, or would they be dif- 
ferent and, if different, in what ways? 


The Pattern of Reforms 


While each sentencing reform scheme is unique to 
its own jurisdiction, many of the reform proposals 
that have been enacted have a very similar structure. 
The most important and sweeping changes have 
resulted in a type of presumptive sentencing. Some 
jurisdictions also employ sentencing grids. Presump- 
tive sentencing means that the ‘“‘normal”’ sentence 
for a particular offense is specified, along with a 
relatively narrow range of acceptable alternates, 
usually justified by aggravating or mitigating cir- 
cumstances. If the judge departs from these 
guidelines, he must specify his reasons. For example, 
the presumptive sentence for Robbery I might be 10 
years, with a permissible range of 8-12 years. Sen- 
tencing grids, on the other hand, are simply charts, 
similar to mileage charts, where one axis represents 
the offense and the other axis represents certain 
characteristics of the offender. Scores are assigned 
to various factors relating to the offense and the of- 
fender, e.g., offenders are given ‘“‘points” for factors 
such as recidivism or drug addiction, and “‘points” 
are similarly assigned for the seriousness of the of- 
fense, the degree of harm to the victim, unnecessary 


cruelty or violence, etc. The points are then converted 
into scores which are plotted along the two axes of 
a graph to form the sentencing grid. Grids are fre- 
quently used as an adjunct to a presumptive scheme. 

Within this general framework there can be many 
variations. Presumptive sentences can be enacted by 
legislatures; by judicial commissions, either on their 
own initiative or at the request of the governor or 
the legislature; by mixed commissions composed of 
practitioners, legislators, citizens groups, and others; 
or by other groups such as parole commissions. The 
permissible range of sentences may be broad or nar- 
row. In North Carolina, for example, sentences for 
Felonious Larceny have a permissible range of 0-10 
years, with a presumptive sentence of 3 years. In 
Minnesota, on the other hand, Aggravated Robbery 
has a presumptive sentence of 24 months with a per- 
missible range of 23 to 25 months. Some systems are 
very specific as to what constitutes aggravating and 
mitigating circumstances and the weights to be ac- 
corded to each. Others leave such determination en- 
tirely to the judge. 

Sentencing grids and/or presumptive sentences 
can be constructed on the basis of a number of 
theoretical considerations. Wilkins’ original sentenc- 
ing guidelines were constructed using data from past 
experience in the jurisdiction involved and were in 
effect a graphic recapitulation of the performance of 
the courts in that jurisdiction (Wilkins, et al., 1978). 
The presumptive sentences constructed by the Der- 
showitz group, on the other hand, were constructed 
de novo on the basis of the sentencing philosophies 
of the members of the group. The sentencing reforms 
introduced recently in the states and in the Federal 
government represent variations on both these ap- 
proaches. Both grids and guidelines can be based on 
past performance of a court or courts; scores which 
emphasize the nature of the offense; scores which em- 
phasize the nature of the offender; or any combina- 
tion of the three. Sentencing systems which em- 
phasize the nature of the offense would largely 
disregard factors such as recidivism, youth, sex, race, 
and other personal attributes of the offender. 
Systems which emphasize the nature of the offender 
would tend to view the offense in the context of the 
offender’s circumstances: whether he was the leader 
or follower, whether he was a first offender or not, 
whether he was an addict, an alcoholic, etc. Ob- 
viously, the first system reflects the “‘just deserts” 
theory advocated by present day classical 
criminological theorists, while the second conforms 
to the more traditional positivist school of 
criminological theory. 
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Finally, sentencing guidelines may or may not be 
tied to prison capacity. Experience has shown that 
the enactment of either presumptive sentencing or 
sentencing guidelines tends to lengthen time actually 
served in the penal institution, largely because 
political pressures on the legislators enacting these 
changes leads them to advocate harsher penalties. 
(An interesting historical footnote is that at about 
the turn of the century, when indeterminate 
sentences were being widely adopted, the actual 
length of sentence also increased. It would appear 
that any change in sentencing practice leads to in- 
creased time served.) (Gault, 1915). One jurisdiction, 
Minnesota, has chosen to recognize this reality by 
linking time served to prison capacity (Knapp, p. 
188). When the projection of prison needs under their 
sentencing guidelines indicates that more prison 
space will be needed, prisoners already serving 
sentences are released in a prearranged order to make 
room for the newcomers. No other jurisdiction has 
coped with the problem presented by lengthening 
time served, and most are struggling with various 
degrees of overcrowding in their institutions. 


One feature that many presumptive schemes and 
sentencing guidelines have in common is that discre- 
tionary release by the parole board is either abolished 
or substantially circumscribed. While some provision 
is usually made for post-release supervision by a 
parole board or similar entity, all such supervisory 
arrangements lack the teeth provided by the old-style 
threat of parole revocation. In the traditional system 
inmates were released after a portion of their 
sentences was served, and the parole board had the 
power to remand them to prison for the remainder 
of their sentences as punishment for violation of the 
terms of their release. The new Federal system at- 
tempts to give the probation office leverage by pro- 
viding for the possibility of trials for contempt of 
court for violating the conditions laid down by the 
court at the time of the prisoner’s release on the com- 
pletion of his or her sentence. Conviction would carry 
a penalty of an additional prison term. 

To return to the question of whether the practi- 
tioners’ opinions as indicated by their responses to 
our questionnaires would have affected the structure 
of sentencing reform (assuming they had been ac- 
cepted), it is clear that the major impact on sentenc- 
ing reform would have been to preserve some kind 
of post-release supervision with effective sanctions 
for violation of the conditions of release. It is true, 
of course, that under any system a released inmate 
who commits another crime can be tried and sen- 
tenced, but the problem comes with release condi- 
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tions such as a requirement that the releasee attend 
an alcohol or drug program, enroll in a job training 
program, etc. Without the threat of recommitment 
to the institution, it is hard for supervising parole 
officers to motivate individuals who probably are 
socially inept to begin with. The benefits achieved 
by presumptive sentencing and effective parole 
supervision are not mutually exclusive. It is possi- 
ble, for example, to remove the discretionary power 
of the parole board to release the inmate before the 
expiration of the presumptive sentence, but to 
preserve in some form a portion of the sentence to 
be served should the inmate violate his parole. This 
would, in effect, require that sentences be divided in 
two parts: one to be served initially and one to be 
served should parole be violated, thus retaining the 
effective supervisory power of the parole board 
without overloading the calendars of the courts. 


Because of the statistical ambiguity of the 
responses relating to presumptive sentencing 
schemes, it is impossible to say whether practitioners 
would or would not have supported presumptive 
sentences and/or sentencing grids. However, judging 
from the fact that most practitioners have placed in- 
capacitation and deterrence above rehabilitation as 
a goal of sentencing, one can fairly assume that they 
would agree that there is no longer a need for the very 
wide discretion of judges and parole boards that was 
needed when rehabilitation was an important ex- 
pressed goal. Many of the judicial comments, 
however, indicate that judges would not be happy 
with too restrictive a set of guidelines that allows 
very little latitude for judicial discretion. Certainly 
no one is arguing for the return of 1-year to life 
sentences. Whether a discretionary range of 10 
months in a 5-1/2-year sentence is adequate may be 
open to question. None of the questions related to 
sentencing grids, so it is impossible to speculate on 
practitioners’ reactions, but if grids are viewed purely 
as a graphic device for depicting either past sentenc- 
ing practice or the sentencing scheme mandated by 
a particular jurisdiction, it is hard to see why they 
should be objectionable. The content of the sentenc- 
ing grid rather than its form may, of course, be con- 
troversial, but the form itself is simply a convenient 
way of depicting necessary information. 


Conclusion 


Most sentencing reforms have been enacted within 
the last 10 years, and several of the most comprehen- 
sive ones have gone into effect only since 1980. 
Evaluations of these programs are just beginning to 
appear so that the last word on their effectiveness 
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has hardly been said. Nevertheless, there are certain 
results that are becoming increasingly apparent: 


1) Score sheets, sentencing grids, and com- 
puterized information systems are all very useful 
devices for giving judges and prosecutors informa- 
tion relevant to the sentencing process. Presump- 
tive sentences are useful for eliminating unwar- 
ranted discretion on the part of judges, and prob- 
ably to some degree they rationalize the plea 
bargaining process by informing all parties of the 
probable sentences that might be imposed. 


2) The level of sentences, the nature of the ag- 
gravating and mitigating circumstances to be con- 
sidered, and the weight to be given to the of- 
fender’s status and past criminal record are all 
very difficult decisions to be made. Who should 
make them—judges, legislators, or mixed commis- 
sions—is also problematical. 


3) A very important consideration is the impact 
of sentencing changes on the correctional system. 
Experience has made it quite clear that there is 
a tendency for new sentencing schemes to increase 
the length of time served by offenders and create 
severe overcrowding in the prisons. The Minnesota 
scheme which ties sentencing practice to prison 
capacity has a great deal to recommend it. Not 
only does it prevent overcrowding, but it forces 
elected officials to make the necessary hard 
choices. It also protects those officials from waves 
of irrational public sentiment. If a rash of chain- 
snatching causes the public to demand 10-year 
terms for chain-snatchers, the legislator who pro- 
poses such a sentencing change is forced either to 
indicate what category of sentence he would 
reduce to compensate for the increased chain- 
snatching penalty, or how much money he would 
vote for to provide increased prison capacity. 
Tying sentencing to prison capacity is an excellent 
way of forcing public policy-making to be explicit 
and up-front. 


4) None of these sentencing reform schemes has 
really grappled with the problem of post-release 
supervision. Most of the state schemes make no 
provision for sanctions for violation of any post- 
release conditions. Their parole systems have not 
yet been dismantled simply because they are still 
serving inmates who were sentenced under the old 
laws. On the other hand, relatively few prisoners 
have been released under the new rules because the 
new sentencing schemes have, for the most part, 


been in effect for only a short time. Thus, the 
impact of sentencing reform on post-release super- 
vision has not yet been felt. Certainly, the Federal 
system which has attempted to put teeth in its 
post-release supervision by providing for trials for 
contempt of court boggles the mind of anyone 
familiar with the overloaded Federal dockets in the 
large cities. If this provision of the new Federal 
law is ever fully implemented, the consequences 
are frightening in their implications. Released 
inmates need some penalty for violation of release 
conditions, and the sanction must be more flexi- 
ble than a trial for contempt. Further, for the 
modal inmate, unconditional release under parole 
supervision without sanctions is not as effective 
as parole supervision with sanctions. Sentencing 
reform has to cope with the need of releasees for 
supervision backed by the threat of punishment.’ 


5) The goals of reducing disparity and promoting 
uniformity in sentencing through the use of 
sentencing guidelines or presumptive sentencing 
are largely illusory because none of these schemes 
addresses the distorting effect of plea bargaining 
which is the mode of disposition for almost all 
state cases. An evaluation of the Minnesota, 
Florida, and Maryland systems (Judicature, 1984) 
shows that after an initial improvement, most 
systems revert to the pattern prevalent before 
sentencing reform, i.e., defendants bargaining with 
prosecutors, not only in relation to the charge, but 
even for the score to be assigned to the offense or 
the offender’s past record. Even aggravating and 
mitigating circumstances become part of the plea 
bargaining process. Sentencing reform so far has 
been directed at curbing the discretion of the judge 
and the parole board. None of the reforms has 
come to terms with the real world of sentencing 
in which the prosecutor through his control of the 
ultimate charge exercises at least as much discre- 
tion, and possibly more, than either the judge or 
the parcle board. It is hard to see how uniformity 
can be achieved in a plea bargained system; it is 
even harder to see how prosecutorial discretion can 
be curbed. 

Another reason why uniformity has not been 
achieved is because many of the sentencing grids 
and/or presumptive sentencing schemes provide 


1 Since this writing, the Comprehensive Crime Control Act of 1984 has been 
amended to allow for revocation of supervised release, authorizing a possible sanc- 
tion upon revocation of requiring the releasee to serve in prison all or part of the 
term of supervised release without credit for time previously served on postrelease 
supervision (Title 18, U.S.C. section 3583(e)(4), as amended by Public Law 99-570, 
October 27, 1986). 
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for a rather wide range of sentences available to 
the judge. This may be desirable. Indeed, most 
judges are insistent that considerable judicial 
discretion be available to them. Nevertheless, the 
net effect of such judicial discretion is to reduce 
uniformity in sentencing. 


6) Further changes in sentencing, or for that mat- 
ter, any aspect of criminal procedure, should not be 
made without systematic input from practitioners in 
the entire criminal justice system. The contributions 
of prestigious academics and informed lay persons 
quite properly have been given due consideration in 
the past. Practitioners, particularly on the lower 
levels where the real action is, have been given much 
shorter shrift. Schemes that are wonderful in theory 
frequently run into the stone walls of lack of funding, 
inadequately trained personnel, shortage of physical 
plant, etc. Academics and informed laymen are 
agents for change and are essential if government is 
to remain relevant to the needs of changing times, 
but practitioners represent the real world, and their 
input is absolutely vital in formulating significant 
changes in the system. However, when represen- 
tatives of practitioners appear at legislative hearings, 
they do not always reflect the sentiments of their con- 
stituents in the same way that a survey would, par- 
ticularly if the group is large and scattered, as are 
the judges, wardens, and prosecutors. 


To sum up, presumptive sentencing and sentenc- 
ing guidelines are useful, modest improvements of 
the sentencing process. Certainly, these schemes are 
a vast improvement over mandatory sentences or flat 
sentences. They are hardly a panacea, however, and 
do not substantially address major criticisms of 
sentencing. Further, it is important that they do not 
become counterproductive by eliminating effective 
post-release supervision. They are a beginning, not 
an end, to sentencing reform. In addition, as soon as 
is conveniently possible, the changes which have 
already been made by the states and the Federal 
government in sentencing reforms and curtailment 
or abolition of parole should be evaluated to learn 
whether the changes have helped or hurt the criminal 
justice system. 
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Appendix 


Of the eight questions in our questionnaire, Ques- 
tions 3, 4, and 6 were set forth in the text of this ar- 
ticle. The remaining five questions were referred to 
but not reproduced in the text: 


Question 1—Indeterminate sentencing, as it is cur- 
rently practiced in New York State (the Federal 
government) should be continued without change. 


Question 2—Current practices and programs in New 
York State (the Federal government) are successful 
in rehabilitating most prisoners. 


Question 5—Sentencing power in New York State 
(the Federal government) is currently shared between 
the judge and the parole board because the parole 
board is free to release the defendant (inmate) after 
the minimum sentence imposed by the judge has 
been served. This sharing of power is preferable to 
sentencing controlled solely by the judge. 


Question 7— Prison sentences in New York State (the 
Federal government) should be changed to presump- 
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and Has Not Accomplished. Judicature, Volume 68, Nos. 4-5, 
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Wilkins, L.T., Kress, J.M., Gottfredson, D.M., Caplin, J.C., and 
Gelman, A.M. (1978). Sentencing Guidelines: Structuring 
Judicial Discretion. Washington, DC: National Institute of Law 
Enforcement and Criminal Justice, Law Enforcement Admin- 
istration. 


tive sentences (flat sentences with provision for the 
judge to raise or lower a sentence around the 
statutory midpoint on giving reasons for mitigating 
or aggravating the punishment). 


Question 8—Sentencing practice should be restruc- 
tured as follows: 

a. Judges, as they do now, would sentence a de- 
fendant to a specific minimum and maximum term, 
e.g., 5-10 years. Unlike the present system, however, 
the defendant would be mandatorily released on 
parole (without action of the parole board) at the ex- 
piration of his minimum sentence less good time. 

b. If the defendant violated parole he would be 
handled, as he is now, by the parole board. 

Thus: 

(1) the judge would have complete control over 
the sentencing process; 

(2) the parole board would function as it does 
now but only after the defendant’s initial release from 
prison on parole; 

(3) good time would be deducted from the 
minimum sentence and would serve as an incentive 
for conforming behavior in the institution. 


° 
& 
° 


Is Research Really Needed? 


NCE UPON a time, way back in the mid- 

fifties, I was assigned to a task for which 

neither experience nor training had fitted 
me. That was the direction of the Special Intensive 
Parole Unit (SIPU, as it was acronymically known) 
of the Division of Adult Paroles of the California 
Department of Corrections. The project was a simple- 
minded attempt to find out whether parole officers 
would do a better job with small caseloads than with 
the 90+ caseloads to which they were accustomed. 
The small achievements of the project have been 
reported elsewhere,! and I mention the episode to il- 
lustrate how times have changed. 

The Chief Parole Officer, my immediate superior, 
was an engaging exponent of the rough-and-tumble 
school of penology. He had accepted responsibility 
for the project with some reluctance. It suggested to 
him an implicit challenge to the traditional way of 
doing things in his shop, a challenge that his su- 
periors and a sceptical legislature had fully intended. 

What bothered him most was the very idea of 
research. Early in my assignment I drafted a posi- 
tion paper in which I innocently used that wicked 
word. He summoned me to his office, complimented 
me on the general thrust of my paper, and warned 
me that I was not to use that word again. Neither 
the officers of the Division nor the general public 
would accept me or my work if they got the idea that 
I was a staff officer doing research. This was a 
demonstration project, not an experiment, and cer- 
tainly not research. 

A lot can happen in 30 years, and practically all 
of the forbidden words have found their way into 
everyday use. A scant 10 years after my baptism of 
standard deviations and chi squares, the President’s 
Commission on Law Enforcement and the Ad- 
ministration of Justice decided that research was a 
respectable activity and a lot of it had to be done if 
criminal justice was to make headway toward an 
America of Safe Streets. 


1 See Douglas Lipton, Robert Martinson, and Judith Wilks. The Effectiveness of 
Correctional Treatment: A Survey of Treatment Evaluation Studies. (New York, Praeger, 
1975), pp. 152-154. There are more complete accounts, of antiquarian interest only. I 
do not recommend their perusal as worth the trouble of unearthing them. 


News of the Future 


RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Davis, California 


Twenty years later a good $300 million has been 
spent by the Federal government on the research 
prescribed by that memorable commission. A Na- 
tional Institute of Justice (NIJ) came into being, ad- 
ministering grants to research institutes, centers, 
and foundations, many of which sprang into ex- 
istence in response to a new cause and a new pool of 
money. The question naturally arises: What have we 
taxpayers got for our money? 

The question enlisted the interest of the tireless 
and versatile Joan Petersilia of the RAND Corpora- 
tion whose review I want to discuss in this contribu- 
tion.? Her short answer is that a great deal has been 
accomplished and much more remains to be done. 
The tasks of the future will require closer collabora- 
tion among researchers, policy-makers, and criminal 
justice practitioners. Whether they will be worth the 
effort and the money can only be demonstrated by 
improvements in the effectiveness of the system. 


Osmosis or a New Culture? 


To appreciate the work that NIJ has been doing, 
we have to recall the state of affairs when it all began. 
In 1967, I was recruited by the Bureau of Prisons to 
be its Chief of Research. One of the responsibilities 
of the Bureau was the maintenance and publication 
of the National Prison Statistics, in which the basic 
data of prison commitments, populations, and 
releases were supposed to be compiled and published 
annually. To accomplish this rather formidable 
assignment the Bureau had one very modestly 
qualified statistician and no computer. There had 
been some complaints in the field about the tardiness 
and inadequacy of the data our staff had laboriously 
tabulated—mostly by archaic methods. I appealed 
for more money and more staff and learned that Na- 
tional Prison Statistics occupied a position at the bot- 
tom of the Bureau’s priorities. That was reasonable 
enough, of course—the Bureau was not a research 
agency and had absent-mindedly accepted a mission 
that no other Federal agency was even as well 
equipped to undertake. 


2 Joan Petersilia. The Influence of Criminal Justice Research. (Santa Monica. The 
RAND Corporation, June 1987). 


75 


76 FEDERAL PROBATION 


With the creation of NIJ, all that has changed. Not 
only National Prison Statistics but most of the data 
of crime and criminal justice are maintained and 
published by a large and resourceful staff of statisti- 
cians, analysts, and interpreters. Bulletins, Special 
Reports, and Research in Brief leaflets are issued in 
enough profusion so that only the most inattentive 
practitioner can miss the regular contributions to 
knowledge. The complete and basic reports are timely 
and complete. The days are long since gone when my 
statistician in charge had to plead for tables from 
state corrections agencies so that our publications 
could be issued not more than a year too late. 


This fundamental change in the practitioner’s ac- 
cess to information was the first step toward the pro- 
fessionalization of criminal justice. Before NIJ got 
around to organizing information, the whole system 
relied on tradition, guesswork, and intuition for 
guidance. The essence of a profession in any field is 
the application of knowledge to the solution of a 
defined set of problems. Without the data now so 
thoroughly organized by the Bureau of Justice 
Statistics, practitioners of criminal justice were at 
best gifted amateurs relying mostly on their own ex- 
perience. At worst, they were unspeakable incompe- 
tents. 

At the outset of her survey, Petersilia notes that: 


as [policy-makers] become more sensitive to social science 
perspectives, those perspectives affect what they think and do 
in policy decisions. The literature indicates that this is not 
usually planned and conscious use, and it is not directed toward 
immediate application. Instead, research information and ideas 
percolate and are absorbed into the intellectual store the policy- 
makers regularly bring to bear in their work. (P.5) 


This implies a sort of osmotic process—policy- 
makers and practitioners accumulate knowledge and 
learn to use it almost without being conscious of their 
increasing breadth of information. I suspect that 
what has happened has a lot more to do with 
heightened expectations of one’s own performance 
and of the performance of others. We live in a 
knowledge-using culture. University departments of 
criminal justice and criminology pound it into the 
heads of aspirants that they are headed for profes- 
sions and that to be of any use they have to know 
what they are doing and why they are doing it. 
Rough-and-tumble parole officers may sometimes 
make it to the top, but along the way they had better 
learn the ideas and the language of the profession 
they are going to lead. This is the age of the profes- 
sional administrator, in criminal justice as every- 
where else. 

In times like these, the improvements of perform- 
ance that we used to seek are hard to come by. The 
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management of the criminal justice overload calls for 
a new kind of expert at each point on the assembly 
line—from the cop on the beat to the parole officer 
on a tough caseload. Osmosis isn’t enough. 


Questions and Answers 


Petersilia briskly runs through the contributions 
of research to the practice of criminal justice, begin- 
ning with some fundamental changes in the organiza- 
tion of police work, a survey of improved informa- 
tion systems for prosecutors, studies of sentencing 
policies, and changes in classification practice that 
humanize prison life and reduce the need for max- 
imum security bastilles. Most of my readers will be 
familiar with the products of these 20 years of 
research. Prosecutors have learned how to look for 
career criminals and to assure their incapacitation for 
as long as the law will allow. Indeterminate sentenc- 
ing has been largely discredited with the deflation of 
belief in the ‘‘rehabilitative ideal.”’ The classification 
of prisoners and probationers has been computerized 
with inputs of relevant information and outputs of 
assignment to custodial levels. We know a lot more 
than ever before about the connections between the 
narcotics traffic, drug abuse, and the incidence of 
crime, both violent and non-violent, but we have not 
succeeded in holding our own in reducing narcotics- 
related crime.® 

The report answers affirmatively the three basic 
questions about the usefulness of criminal justice 
research: 


Is research addressing the issues and problems most germane 
and critical to criminal justice policy and practice? Has research 
affected law enforcement and other functions of the system? 
Has research ultimately helped to improve the system’s effec- 
tiveness in dealing with crime and criminals? (Pp. 3, 94) 


These affirmatives don’t resound very loudly in 
my own ears. We have no way of knowing how awful 
the crime rates would be if all this research had never 
been done, but as matters stand this fall, crime is on 
a roll onward and upward. The $300 million spent in 
the last 20 years to improve the national response 
to our foremost domestic problem sounds impressive 
until it is divided by 20. Fifteen million dollars a year 
is a rock-bottom expenditure compared to research 
and development expenditures in the Pentagon, 
NASA, or even the National Institutes of Health. If 
we are serious about our intention to do something 
about the social and economic burdens of crime and 


3 For a brief and disturbing summary of what is known about the connections be- 
tween drug use and crime, see Bernard Gropper, ‘Probing the Links between Drugs 
and Crime.” (Research in Brief, February 1985). 
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crime control, money will have to be spent on serious 
questions well beyond the capability of any computer 
to answer. Consider the following: 


1. We know that police in squad cars don’t pre- 
vent much crime. We know that detectives 
don’t solve many crimes. We know that it’s im- 
portant to get citizens to report crimes im- 
mediately. So how can police operations be re- 
oriented to prevent and solve more crimes? 
Other countries, notably Britain and Japan, 
stress long-term and close relationships be- 
tween police units and the neighborhoods they 
serve. There have been some promising ex- 
periments along that line in this country. 
There should be more. 

Nobody admires the plea-bargain; everybody 
agrees about its absolute necessity in view of 
the present criminal justice caseload. Studies 
of its effects on recidivism, disparity of 
dispositions, and on the integrity of criminal 
justice data are notable by their absence. If, 
as some lawyers and judges claim, plea- 
bargaining does no empirically detectable 
harm, have we looked hard enough at its 
effects? 

No matter how we count, weigh the variables, 
analyze the depressing results, and initiate 
new policies, the sad truth is that a dispropor- 
tionate number of the crimes people fear most 
are committed by unemployed black and 
Hispanic youth. Our chaotic inner cities re- 
quire employment opportunities, services, and 
community organization—none of which is 
even dimly in sight. Once we had the Mobiliza- 
tion for Youth in New York and a miscellany 
of ventures under the heading of Model Cities. 
Because they didn’t produce tangible results 
in the very few years of their florescence they 
were terminated. Once we had the NYA, the 
CCC, and the WPA to respond to the terrible 
unemployment of the thirties. The unemploy- 
ment of minority youth in most of our 
metropolises during the seventies and eighties 
is even worse, but we are evidently satisfied 
to let them hustle for their survival. Eminent 
criminal justice sages tell us that because no 
one has proved a connection between poverty, 
social disorganization, unemployment on one 
side of the equation and crime on the other, 
we should turn our attention to the genetics 
of criminal behavior and early childhood nur- 
ture. It seems that more research is needed, 
much of it to be done in the messy environ- 


ment of the inner cities. We need a new genera- 
tion of men like Professors Sutherland, 
Thomas, and Shaw. 


As the costs of incarceration mount toward 
astronomical numbers, we begin to hear from 
fairly conservative commentators that we 
should treat our prisons as scarce resources, 
reserved for only the most serious offenders. 
Some even argue that property offenders 
should be kept out of prison by the use of 
surveillance and intensive probation. To what 
extent is this a practical solution to the in- 
carceration problem? 

We keep violent offenders locked up for longer 
and longer terms. The retributive and deter- 
rent effects may well justify this ever harden- 
ing line. Nevertheless, every young man 
sentenced to Life Without Possibility of Parole 
will, if he survives for 40 years, cost the tax- 
payer about $1 million even if prison costs are 
stabilized at their present level—which no one 
can reasonably expect. How about some ex- 
periments with intensive parole for violent of- 
fenders who have arrived at an age of tran- 
quility? 

I could go on and so could any of my readers. What 
we need is a lot more money to conduct exploratory 
research in the field. Print-outs from university main- 
frames and blackboard exercises have been in- 
valuable and necessary precursors to the large-scale 
field research that has to be done if this country is 
ever to achieve the domestic peace essential to con- 
tinued civilization. Mrs. Petersilia’s retrospective 
assures us that with very modest investments much 
important research has been done, pointing the way 
to a national program of civic pacification. 


Don Cressey 


The passing last August of Don Cressey removed 
from criminology a thinking gadfly, intolerant of cant 
and wishful programs. I doubt if he ever crunched 
a number in all his career. His specialties were 
teaching and thinking. The successive editions of 
Sutherland and Cressey’s Principles of Criminology 
laid the foundations for thousands of careers in 
criminal justice. For those of us engaged in public 
discourse, Don Cressey was a formidable challenge 
to intellectual rigor. You might not always agree with 
him, but you certainly had to consider carefully 
the evidence supporting your position. He will be 
missed—we needed him. 
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Lessons from Long Ago and Down Under 


I have been reading The Fatal Shore by Robert 
Hughes and urging it on my colleagues and friends.* 
Two lessons of contemporary relevance for penolo- 
gists. First, the terrifying and terrible policy of the 
British government calling for the transportation of 
criminals to Botany Bay and Van Diemen Land 
throughout the latter years of the 18th and most of 
the 19th century had no effect on the incidence of 
crime in England because, as Hughes points out, the 
poverty and miseries of life at the bottom of the 
British economy were never confronted, let alone 
resolved. Second, the infamous brutalities of the of- 
ficers administering the regime in Australia serve to 
remind us of the care that must be exercised to 
restrict coercive powers to persons who can be 
counted on to observe the bounds of decency. 
Somehow the great Alexander Maconochie slipped 
into a responsible position, but when his enlightened 
ideas became apparent the transportation establish- 
ment got rid of him. The object of transportation was 
to deter crime through terror, not to reform criminals 
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by reasonable treatment. 


Ten Years of Solitude 


With this contribution I begin my 11th year as the 
occupant of this space.* I would never have believed 
it when this peculiar career began in 1977. I am told 
that I have readers—one skeptical friend estimates 
that they are 4.5 in number. However numerous they 
are, I must seldom upset them, in spite of all my ef- 
forts to be abrasively controversial. I’ll stick with it 
for as long as corrections needs research to develop. 
But like Krazy Kat in the old comic strip, I’d like an 
occasional brick thrown my way. Where is Ignatz the 
Mouse when I need him? 


4New York. Knopf, 1987. 


*Editor’s Note: The editors of Federal Probation are proud to 
have published “‘News of the Future” since September 1977 and 
look forward to working with Mr. Conrad in the years to come. 
On behalf of the readers, we say thanks for a decade’s worth of 
timely, always lively commentary. 


Jurisdiction to Revoke Probation 
Prior to Commencement of Probation Period 


HE DECEMBER 1985 “Looking at the 
Pee column, 49 Federal Probation 63, noted 
a Seventh Circuit case which held, contrary 
to all prior case law on the issue, that a court lacked 
power to base a revocation of probation on an event 
occurring prior to the commencement of the formal 
probation period. United States v. Dick, 773 F.2d 937 
(7th Cir. 1985). The Seventh Circuit recently recon- 
sidered its decision in that case and overruled its 
earlier holding. In reconsidering the issue, the 
Seventh Circuit reiterated that a literal reading of 18 
U.S.C. §§ 3651 and 3653 appeared to limit judicial 
power to revoke probation to the probation period. 
However, the Seventh Circuit decided that a con- 
textual reading of the Probation Act in light of its 
general purpose was more appropriate. The general 
purpose of the Probation Act as articulated by the 
Supreme Court in Roberts v. United States, 320 U.S. 
264, 272 (1980), is that probation serves to allow an 
offender the opportunity for rehabilitation, 


without institutional confinement under the tutelage of a pro- 
bation official and under the continuing power of the court to 
impose institutional punishment for his original offense in the 
event that he abuse this opportunity. To accomplish this basic 
purpose, Congress vested wide discretion in the courts. 


To effectuate this purpose, a broader reading of 
the statutory provisions is necessary. The continu- 
ing power of the court to revoke probation is 
necessary to realize the goal of rehabilitation. It 
would frustrate the rehabilitative purpose of the Act 
to permit an offender, between sentencing and the 
commencement of probation, to commit an offense 
or engage in other behavior indicating a negative pro- 
pensity for rehabilitation with no consequences on 
the yet to commence probation. Indeed, a return to 
such behavior so soon after sentencing indicates a 
particularly bad prognosis for rehabilitation. 

In addition, the Seventh Circuit discussed the ef- 
fect of the enactment of the Comprehensive Crime 
Control Act of 1984 on the issue. When that Act goes 
into effect, 18 U.S.C. § 3565 will permit a court to 
revoke probation if a ‘defendant violates a condition 
of probation at any time prior to the expiration of 
termination of the term of probation.” (Emphasis 
added.) The Seventh Circuit indicated that this 
language, which would permit the revocation of pro- 
bation for a pre-probation offense, is simply clarify- 


Looking at the Law 


By DAVID N. ADAIR, JR. 
Assistant General Counsel 
Administrative Office of the United States Courts 


ing of the current law. Finally, the court noted that 
the Third Circuit had rejected the analysis of United 
States v. Dick. In United States v. Veatch, 792 F.2d 
48 (3d Cir. 1986), cert. denied, ____ US. : 
107 S. Ct. 407 (1986), the Third Circuit considered 
the opinion in Dick, but agreed with the majority 
view and held that the broader purposes of proba- 
tion invested in courts the authority to revoke pro- 
bation for behavior prior to the commencement of the 
probation period. 

The Seventh Circuit, therefore, joins the Third Cir- 
cuit, United States v. Veatch, supra; the Fifth Cir- 
cuit, United States v. Dozier, 707 F.2d 862 (5th Cir. 
1983), and United States v. Cartright, 696 F.2d 344 
(5th Cir. 1983); and the Ninth Circuit, United States 
v. Trueblood Longknife, 387 F.2d (9th Cir. 1967). 

The opinion in Veatch raises an interesting issue 
regarding the type of conduct prior to the commence- 
ment of the probation period that may serve as the 
basis for revocation. Although the revocation in 
Veatch was based upon a kidnapping and rape, the 
court concluded that ‘“‘a district court may revoke 
probation if a defendant violates the conditions of 
probation in the period between the date of sentenc- 
ing and the date of incarceration [sic].”” (Emphasis 
added.) 792 F.2d at 52. May probation be revoked for 
behavior that violates the conditions of probation but 
does not constitute a crime? 

It is clear that probation may be revoked prior to 
commencement if the defendant commits a “fraud 
upon the court” by supplying false information that 
is relied upon by the court in imposing probation. In 
United States v. Trueblood Longknife, supra, for ex- 
ample, the defendant, convicted of making a false 
oath in bankruptcy proceeding, had concealed a prior 
bankruptcy proceeding from the probation officer 
and the court. The sentencing judge indicated at the 
revocation hearing that he would not have granted 
probation had he known of the prior bankruptcy. See 
also United States v. Jurgens, 626 F.2d 142 (9th Cir. 
1980). The theory of those cases is that a defendant 
should not benefit from a grant of probation when 
it was based on false or misleading information fur- 
nished by the defendant.! 

I have found no cases, however, in which proba- 
tion was revoked for a pre-probation violation of a 
technical (non-criminal) condition of probation. The 


1 Of course, providing false information to a probation officer is an offense itself 
under the provisions of 18 U.S.C. § 1001. 
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issue was raised, but not resolved, in United States 
v. Cartwright, supra, where defendant’s probation 
was revoked for an unauthorized trip to the Grand 
Cayman Islands prior to the commencement of the 
probation period. The court noted, however, that 
such unauthorized travel was prohibited not only by 
conditions of probation, but by the conditions of 
defendant’s then pending appeal bond. Violation of 
the conditions of bond is punishable as a criminal 
contempt. 

There appears to be no firm authority, therefore, 
for the revocation of probation because of a technical 
violation occurring prior to the commencement of 
probation. There may, in fact, be serious constitu- 
tional problems where the defendant is not on notice 
that certain behavior could lead to the revocation of 
his yet to commence probation. Due process requires 
that a person have notice of the punitive conse- 
quences of his actions. See generally, Morrisey uv. 
Brewer, 408 U.S. 471, 479 (1972). On the other hand, 
Dick and Veatch support the view that where the 
offender’s actions indicate a lack of susceptibility to 
rehabilitation, such as a quick return to criminality, 
probation may be revoked even when those actions 
occurred prior to the commencement of the proba- 
tion period. Obviously, if the pre-probation behavior 
does not constitute criminal activity, it should be 
very serious before revocation is considered. 
Technical violations that do not indicate a general 
lack of potential benefit from probation would not, 
in my view, be sufficient. 


Written Judgment versus 
Oral Pronouncement of Sentence 


There are occasionally cases in which a probation 
officer is faced with a judgment and commitment 
order that varies from the oral pronouncement of 
sentence. It has long been the law that the sentence 
orally pronounced from the bench is the sentence. 
The written judgment and commitment order serves 
the purpose of documenting the oral pronouncement. 
Any discrepancies between that pronouncement and 
the written judgment, therefore, must be received in 
favor of the oral sentence. 

This principle was recently reaffirmed in United 
States v. Villano, 816 F.2d 1448 (10th Cir. 1987). 
There, the defendant pleaded guilty to three counts: 
(1) conspiracy to make extortionate extensions of 
credit, (2) receipt of a firearm by a felon, and (3) false 
declarations on an income tax return. The defendant 
received a 5-year prison term and a $10,000 fine on 
Count I, a 3-year prison term and a $5,000 fine on 
Count II, and a 2-year prison term and a $5,000 fine 
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on Count III. From the bench, the court indicated 
that Count III would run consecutively with Count 
I. Thus, the total prison sentence was 7 years. The 
judgment and commitment order, however, reflected 
a prison sentence of 5 years as to Count I, 3 years 
as to Count II, and 2 years as to Count III, to run 
consecutively. The result of the written judgment 
was 10 years imprisonment. In response to a motion 
to correct a clerical mistake pursuant to Rule 36, 
Federal Rule of Criminal Procedure, the court in- 
dicated that the judgment and commitment order 
reflected the intended sentence and that the state- 
ment of the court at the time of sentencing was either 
a transcription error “‘or the court mispoke itself.”’ 
816 F.2d at 1450. 

The court of appeals held that the oral pronounce- 
ment of sentence was clear and unambigious and was, 
therefore, the controlling sentence. The court noted 
that although the requirement of a written judgment 
in Rule 32(b)(1), Federal Rules of Criminal Procedure, 
“enhanced the prestige’ of the written judgment, it 
did not change the rule that the controlling sentence 
is that announced from the bench. 816 F.2d at 1451. 
The purpose of the rule, the court indicated, is to give 
supremacy to the sentence pronounced by the court 
over that drafted by the clerk pursuant to the court’s 
pronouncement. 

In addition, the defendant is only present at the 
pronouncement of sentence from the bench, not at 
the preparation or execution of the judgment and 
commitment order. Rule 43, Federal Rules of 
Criminal Procedure, requires that the defendant be 
present at sentencing. Since this rule is grounded in 
the confrontation clause of the Sixth Amendment 
and the due process clauses of the Fifth and Four- 
teenth Amendments, it should be strictly observed. 
The court concluded that 

The imposition of punishment in a criminal case affects the most 

fundamental human rights: life and liberty. Sentencing should 

be conducted with the judge and defendant facing one another 
and not in secret. It is incumbent upon a sentencing judge to 


choose his words carefully so that the defendant is aware of 
his sentence when he leaves the courtroom. 


816 F.2d at 1452-53. 


In Villano, there was a clear inconsistency between 
the oral sentence and the written sentence. If, 
however, the oral sentence contains an ambiguity, the 
judgment and commitment order may be used to 
resolve such ambiguity. See, e.g., Baca v. United 
States, 383 F.2d 154 (10th Cir. 1967), cert denied, 390 
U.S. 929 (1968). The Villano opinion cited the follow- 
ing examples of ambiguities that warrant reliance of 
the judgment and commitment order: 
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(1) when the words used have more than one 
meaning; 

(2) when otherwise unambiguous words are 
used in an unusual way; 

(3) the extent of the sentence cannot be ascer- 
tained from the language used; or 

(4) the plain meaning of the words used leads 
to an irrational or absurd result. 


It should be noted that when the Sentencing 
Reform Act of 1984 goes into effect, the oral pro- 
nouncement of sentence will be as important or more 
important than it is now. Section 3553(c) of title 18, 
United States Code, will require the court to state 
in open court the reasons for its imposition of a par- 
ticular sentence. That section further provides that 
a transcription of the pronouncement of sentence and 
the reasons therefor be provided to the ‘‘Probation 
System”’ and, where appropriate, to the Bureau of 
Prisons. 


Special Assessments 


Another circuit has joined the Tenth Circuit in 
holding that the special assessment required to 
be imposed upon a defendant convicted of an 
offense against the United States, 18 U.S.C. § 3013, 
is inapplicable to offenses prosecuted under the 
Assimilative Crimes Act, 18 U.S. C. § 13. The Tenth 
Circuit Court of Appeals in United States v. 
Mayberry, 774 F.2d 1018, 1021 (10th Cir. 1985), held 
that these special assessments constitute “‘punish- 
ment” because they place an “‘additional burden or 
penalty upon the defendant,” are imposed only after 
a conviction, vary depending on the crime commit- 
ted, and are collected in the same manner as fines. 
Since, under the Assimilative Crimes Act, the punish- 
ment must be consistent with that which would have 
been imposed under the applicable state law, the 
Federal special assessment should not be imposed in 
these cases. See Kahn, “Looking at the Law,” 49 
Federal Probation 63 (December 1985). 

Now, in United States v. King, No. 87-5517 (4th 
Cir. 1987), the Fourth Circuit has agreed with the 
reasoning in Mayberry and held that the special 
assessment provided by 18 U.S.C. § 3013 may not 
be imposed on a person convicted under the 
Assimilative Crimes Act unless the applicable state 
law provides a like punishment. 


In a completely different context, however, other 
circuits have reached different conclusions on the 
nature of special assessments as punishment. Section 
3013 requires that assessments be imposed ‘‘on any 
person convicted of an offense against the United 


States. . . .” This language is ambiguous with respect 
to the question of whether one assessment must be 
imposed for each count of an indictment or whether 
only one assessment must be imposed per conviction. 
Every decision dealing with the issue has held that 
special assessments apply on a per count basis. The 
reasoning of some of those cases, however, is con- 
trary to the underlying rationale of the cases deal- 
ing with the Assimilative Crimes Act and special 
assessments. 

The first case to deal with this issue was United 
States v. Pagan, 785 F.2d 378 (2d Cir. 1986). Without 
a great deal of analysis, the Second Circuit concluded 
that requiring the imposition of only one special 
assessment on a multi-count conviction would be 
illogical. If a defendant were simultaneously con- 
victed of a misdemeanor and a felony, the court 
noted, section 3013 would require a $25 assessment 
for the misdemeanor and a $50 assessment for the 
felony. In the same way, the court held that a 
simultaneous conviction on two felony counts should 
result in two $50 assessments. The court also noted 
that Congress would not have permitted the assess- 
ment to be determined by the decision of the pros- 
ecutor to charge offenses in multiple counts of the 
same indictment or in separate prosecutions. 

In United States v. Donaldson, 797 F.2d 125 (3d 
Cir. 1986), the Third Circuit considered whether the 
“rule of lenity’”’ required an interpretation that 
special assessments be applied on a per conviction 
basis. The rule of lenity is a rule of statutory con- 
struction that provides that penal statutes must be 
strictly construed against the Government when it 
seeks to exact a criminal penalty, and in favor of 
those persons against whom the penalty is sought 
to be imposed. It is generally used to resolve any am- 
biguity involving a criminal sentence in favor of the 
more lenient interpretation. The Third Circuit de- 
cided that section 3013 is not a criminal statute 
because it was designed as a funding device for the 
Crime Victims Fund, and that, therefore, the rule of 
lenity does not apply. 

Likewise, in United States v. Dobbins, 807 F.2d 
130 (8th Cir. 1986), the Eighth Circuit specifically re- 
jected the reasoning in United States v. Mayberry, 
supra, in holding that the purpose of section 3013 was 
not to impose a criminal punishment, but to aid vic- 
tims of crimes. Since the rule of lenity does not apply, 
the assessments must be imposed on a per count 
basis. 


Since the Eighth Circuit specifically rejected the 
rationale of Mayberry, it is not unreasonable to con- 
clude that special assessments would apply to 
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Assimilative Crimes Act cases in the Eighth Circuit. 
Although it is not so clear that the same result would 
apply in the Third Circuit, since Mayberry was not 
discussed in United States v. Donaldson, supra, the 
rationale of the court in Donaldson cannot be ignored. 
Since the Third Circuit concluded that special 
assessments are not punishment, even though it did 
so in a different context, it follows that special 
assessments must be applied in Assimilative Crimes 
Act cases in that circuit. 

The situation in the Second Circuit is unclear. The 
court in United States v. Pagan, supra, did not rely 
on the “punishment’’ analysis to conclude that 
special assessments must be ordered in Assimilative 
Crimes Act cases, but reached that result by look- 
ing at the practical effect of interpreting section 3013 
as applying on a per conviction basis. The Second Cir- 
cuit held that such an interpretation would be il- 
logical and so avoided the conclusion that section 
3013 was not intended as punishment. 

Actually, the decisions in Donaldson and Dobbins 
are questionable in light of the recent Supreme Court 
ruling in Ray v. United States, ___ U.S. ___, 107 
S. Ct. 2093 (1987), per curiam. In that case, Ray had 
been found guilty of one count of conspiracy to 
possess cocaine and two counts of possession with 
intent to distribute cocaine. He was sentenced to con- 
current 7-year prison terms on all three counts and 
concurrent special parole terms of 5 years on the two 
possession counts. Special assessments were imposed 
with respect to each count. The Fifth Circuit affirmed 
Ray’s conspiracy conviction and one of his posses- 
sion convictions. Because the other possession con- 
viction ran concurrently with the conviction that was 
upheld, the Fifth Circuit had declined to review the 
second possession conviction. The Supreme Court 
noted, however, that the sentences on the two posses- 
sion convictions were not completely concurrent 
because the district court had imposed a $50 assess- 
ment on each count. Since Ray was required to pay 
$50 on each count regardless of the concurrency of 
the rest of the sentences, the sentences were not en- 
tirely concurrent, and the Fifth Circuit was directed 
to consider defendant’s challenge to his second 
possession conviction. Thus, the Supreme Court con- 
sidered the special assessments to be part of the 
sentence. 


While Ray has disturbing implications for the 
“concurrent sentence doctrine,’’? it does, as the 
Fourth Circuit in United States v. King pointed out, 
imply that special assessments constitute ‘‘punish- 
ment.” It is too early to conclude that Ray implicity 
overrules Donaldson and Dobbins, but it certainly 
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calls into question the rationale of those decisions. 


Probation Officer Searches; 
Griffin v. Wisconsin 


A great deal of interest has been expressed in a 
recent Supreme Court case, Griffin v. Wisconsin, 
____ U.S. ___, 107 S. Ct. 3164 (1987), which held 
that, under certain circumstances, probation officers 
do not need a warrant to search the home of a proba- 
tioner. Although this statement of the holding im- 
plies rather sweeping authority for searches by pro- 
bation officers, the holding is actually quite limited 
and would not, at this time, apply to Federal proba- 
tion officers. 

The supervisor of Griffin’s probation officer had 
received information from a detective of the local 
police that there might be guns in Griffin’s apart- 
ment. Wisconsin law provides that individuals placed 
on probation are subject to certain conditions set by 
the court and rules and regulations established by 
the State Department of Health and Social Services. 
One of the regulations promulgated under that law 
is that a probation officer may search a probationer’s 
home without a warrant so long as his supervisor 
approves and so long as there are reasonable grounds 
to believe the presence of contraband. Pursuant to 
that regulation, the supervisor searched Griffin’s 
home and found a handgun. Griffin was subsequently 
convicted of a firearms violation and sentenced to 2 
years imprisonment. Griffin appealed on the basis 
that the search was in violation of the Fourth Amend- 
ment. The Wisconsin Supreme Court affirmed the 
search on the basis that any search of a probationer’s 
home by a probation officer satisfies the Fourth 
Amendment so long as the information that the 
officer relies on to justify the search satisfies a 
“reasonable grounds” standard. 


Although the Supreme Court of the United States 
upheld the search, it specifically declined to do so on 
the theory relied upon by the Wisconsin Supreme 
Court. Instead, the Supreme Court relied on the fact 
that the State of Wisconsin had promulgated a 
regulation, pursuant to state law, permitting such 
searches. The Supreme Court held that the special 
need of the Wisconsin probation system justified 
such a regulation and that a warrant requirement 
would unduly interfere with those needs. The special 


2 The concurrent sentence doctrine is a device used to promote judicial economy. 
Under this doctrine, the existence of one valid conviction may make unnecessary the 
review of other convictions that run concurrently with the valid conviction. If special 
assessments are required to be imposed on each count of conviction as three circuits 
have held, the implication of United States v. Ray is that the concurrent sentence doc- 
trine is not applicable to convictions to which 18 U.S.C. § 3013 is applicable. 
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need, as articulated by the Supreme Court, involved 
supervision. The twin goals of probation, rehabilita- 
tion of the probationer and protection to the com- 
munity, require the exercise of supervision to assure 
that restrictions on the movements and activities of 
the probationer designed to accomplish both goals 
are observed. The Court also noted that the “‘reason- 
able grounds” requirement of the regulation had been 
interpreted by the Wisconsin courts in a way that 
was constitutionally accepted. 


Although it would appear that the ‘“‘special need”’ 
of the Wisconsin probation system could be said to 
apply in any probation system, the basis of the 
Court’s opinion was that the State of Wisconsin had 
responded to that need by adopting a law that 
authorized a regulation permitting warrantless 
searches. The same may not be said of the Federal 
system. 


There are no Federal regulations, or statutes 
authorizing such regulations, dealing with search of 


probationers’ homes. And even if there were such a 
Federal regulation, the Supreme Court cautioned 
that it might not interpret its application as broadly 
as the Wisconsin courts had interpreted the state 
regulation: ‘‘Whether or not we would choose to 
interpret a similarly worded Federal regulation in 
that fashion, we are bound by the state court’s 
interpretation, which is relevant to our analysis 
only insofar as it fixes the meaning of the “‘regula- 
tion.” 107 S. Ct. at 3169. Since the Supreme Court 
declined to establish a rule permitting the warrant- 
less search of a probationer’s home simply upon the 
finding of ‘‘reasonable grounds,”’ Federal probation 
officers may not safely rely on this case to deviate 
from the general rule that a warrantless search of a 
probationer’s home is only justified if there is a 
search condition in effect as to that probationer. See 
United States v. Rea, 678 F.2d 382 (2d Cir. 1982); 
United States v. Workman, 585 F.2d 1205 (4th Cir. 
1978); and the discussion in Kutcher, “Looking at the 
Law,” 46 Fed. Prob. 55 (Sept. 1982). 
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CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special issue of Crime and Delinquency is 
devoted to an examination of the disproportionate 
numbers of minority youth that appear in arrest 
statistics and who are confined in correctional 
facilities. The first portion of the issue presents new 
data on the scope of the problem, and the last por- 
tion explores concrete policy options to reduce the 
astonishingly high rate of minority youth incarcera- 
tion. The hope is that this special issue stimulates 
a vigorous public debate and generates positive 
proposals. 

“The Incarceration of Minority Youth,” by Barry 
Krisberg, Ira Schwartz, Gideon Fishman, Zvi 
Eisikovits, Edna Guttman, and Karen Joe (April 
1987). Through the examination of various available 
research literature, this article explores the 
disproportionate numbers of minority youth in- 
carcerated in juvenile correctional facilities. The 
literature centers around two themes: (1) docu- 
menting the disproportionate representation of 
minority youth and (2) explaining the differential 
treatment of minority youngsters in terms of 
socioeconomic factors, legal variables, and racial 
discrimination. 

The data revealed that minority youth are in- 
carcerated at a rate three to four times that of whites. 
Although statistics indicate that minority youth are 
more likely than white youth to be involved in serious 
crime, it is not to the extent previously assumed. The 
data on arrests and self-reported crime raised further 
questions about juvenile justice decision-making 
processes that may be consciously or unwittingly 
exacerbating minority youth incarceration. 

Although further research is desirable, it is im- 
perative that more immediate actions be taken. 
Priority should be given to raising public awareness 
about the high incarceration rates of minority youth. 
This consciousness-raising should be focused on 
stimulating a broad-based community dialogue about 
both governmental policies and self-help strategies 
that might change existing incarceration trends. 


The immediate remedies to the growing number 
of incarcerated minority youth may be neither sim- 
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ple to conceptualize nor easy to implement. In a socie- 
ty committed to pluralism and social justice, the 
growing number of incarcerated minority youth is a 
harbinger of future social turmoil. 

“Blind Justice? The Impact of Race on the 
Juvenile Justice Process,” by Jeffrey Fagan, Ellen 
Slaughter, and Eliot Hartstone (April 1987). The in- 
creasing prevalence of minority youth in the juvenile 
justice system has renewed concerns over racial 
disparities in juvenile justice processing. This article 
analyzes the impact of extralegal factors, especially 
race, on six decision points in the juvenile justice 
system: apprehension, detention, prosecutorial charg- 
ing, adjudication, probation, and dispositional 
decisions. 

What was found is that the disposition of minor- 
ity offenders consistently was harsher and more 
punitive, and—at the “‘deepest’’ end of the system 
where the consequences are most serious—no factor 
other than race could be identified to explain the 
harsher responses to minority youth. 

The results suggest that the juvenile justice 
system reflects social and economic disparities 
endemic in other social domains. Minority offenders 
are at a consistent disadvantage in their efforts to 
receive equal protection under the law. Like other 
societal institutions, the justice system is not blind 
to ethnic and racial differences. Racial disparities in 
juvenile justice make a mockery of accountability 
that pervades contemporary juvenile justice policy. 

Finally, removing the economic and social isola- 
tion of minority communities may be the most 
critical step in reducing differential treatment of 
minority offenders by neutralizing the nonsubstan- 
tive criteria that apparently influence responses to 
crime. When the economic gaps that isolate 
neighborhoods and youth within them are narrowed, 
the gap in perceptions and societal responses may 
also narrow. 

“Crime, Youth Unemployment, and the Black Ur- 
ban Underclass,” by Troy Duster (April 1987). At the 
same time that black youth are typically seen as the 
most likely perpetrators of crime, black youth are, 
as chance would have it, also the group hardest hit 
by unemployment. In this insightful article, Troy 
Duster addresses a wealth of data demonstrating a 
strong relationship between unemployment and con- 
tact with the criminal justice system. 

The argument is not that unemployment causes 
crime. Rather, it is that individuals who experience 
unemployment are, in fact, more likely to have higher 


rates of crime. Looking at the escalating rate of black 
youth unemployment, how they came into contact 
with the labor market, and the geographic and 
demographic transformation of the marketplace, a 
trajectory is drawn suggesting that a large propor- 
tion of black youth is headed toward permanent 
placement at the base of the economic order. 

Simple solutions such as short-term job training 
or job creation programs no longer will suffice. What 
is needed is a new mix of skills, experience, and 
qualifications that can provide entry to viable work 
careers. Technology and the flight of capital have had 
a significant effect by creating a serious and deep 
bifurcation of the labor force. As a society, we must 
begin developing career ladder opportunities. It is 
unlikely that with the increasing urban concentration 
of blacks, new technology, plant closings, and plant 
relocations in the third world, the sunbelt, and subur- 
ban America, that the employment future is anything 
other than depressing. 

Thus, it leaves us with a choice either to pay higher 
taxes for public sector development of more and big- 
ger prisons or to pay higher taxes for public sector 
development of career employment. 
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JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


‘“‘Updating the Deterrence Doctrine,” by J. L. 
Miller and Andy B. Anderson (Summer 1986). Despite 
the promise made by the title, readers of this article 
are not likely to feel particularly “updated.” It would 
be fairer to describe the article as ‘‘one more go”’ at 
the deterrence issue in criminology. The article’s 
critical review of what has been done before by 
criminologists in regard to deterrence is valid but not 
new. Nor is there substantial innovation to be found 
in the bit of empirical research done by the authors 
to further illuminate the issue. The research findings 
are quite familiar even if inevitably inconclusive. 

The deterrence doctrine, in its simplest form, has 
moved little from the basic, commonsense, assump- 
tions of Beccaria and Bentham. People will tend to 
avoid behavior which results in pain, physical or men- 
tal, and gravitate toward behavior which brings 
pleasure. When pursuit of pleasure or gain carries a 
risk of pain or loss, people will somehow calculate the 


odds and behave accordingly. In that sense, be- 
havioral decisions are presumed to be rational on 
either the conscious or unconscious level. In setting 
the punishment for crimes which otherwise bring 
reward, the usual policy (and the easiest one for 
governments to implement) is to raise drastically the 
punishment level to overwhelm the value of any gain. 
The now traditional criticism of this approach centers 
about problems of perceptions, consensus, and the 
interactive factors of certainty and celerity. In its 
logical extreme, maximum punishment (severity) can 
be completely neutralized by total absence of cer- 
tainty. Past research has tended to confirm the dom- 
inating power of certainty but researchers have also 
focused on the relative power of perception, con- 
sensus, etc. in influencing the outcome of deterrence 
measures. Most would agree, despite legislative pro- 
pensity for relentlessly upping the severity ante, that 
deterrence is multidimensional— a formula proposi- 
tion. It’s not so much that the proper mix of deter- 
rence factors cannot be known or achieved but that 
we are loathe to sacrifice democratic and humanistic 
ideals to achieve the right mix. A ruthless and effi- 
cient police state has historically demonstrated its 
ability, by grossly turning up all the faucets of sever- 
ity, certainty and celerity, to deter behavior. Given 
our democratic predilections and pluralistic nature, 
the problem becomes one of fine tuning some of the 
separate factors of deterrence. Hence, criminologists 
seek to show which aspect of deterrence policy works 
best and under what circumstances. Some are con- 
tent to examine variations in crime rates among large 
populations, others insist that deterrence has to 
be measured in terms of the individual actor. The 
authors in this case, in a way, attempt to bridge the 
gap between the aforementioned approaches. They 
employed a sample of 751 individuals in the crime- 
prone age group (15 to 36) for a study conducted in 
Baltimore in 1982. Blacks, whites, males, and females 
were included in the sample of which approximately 
20 percent could be defined as ‘“‘poor.’”’ Subjects were 
given booklets containing vignettes. Each vignette 
described “‘a potential crime opportunity in terms of 
nature of the offense, the possible economic gain from 
the crime, the risk of being caught and convicted of 
the crime and the punishment.” Vignettes were quan- 
tified in ways such as ‘40% chance of being caught 
and convicted,” ‘$5000 gain,” months in jail,” 
etc., and subjects were asked to express, on a 
decimalized scale of 0 percent to 100 percent, how 
likely they would be to commit the crime. 
Credibility is hard to achieve for research schemes 
which substitute highly contrived circumstances for 
real, living and breathing circumstances. One is often 
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left with the obvious uncertainty that what amounts 
to playing a game offers little guarantee of parallel 
decisions in real life circumstances where threats and 
promises are real rather than speculative. The cocoon 
of a hypothetical, pen and pencil situation would 
seem to compare poorly with actual situations which 
cause the heart to pound and the palms to sweat. 
Alas, researchers have to make do with suboptimal 
methods. In any case, it was found “‘that the threat 
of punishment is a central and multi-dimensional fac- 
tor of information processed by individuals faced 
with perceived economically motivated crime oppor- 
tunities. Most importantly, these data suggest that 
predatory crime control policies ought to focus on the 
certainty of punishment as a primary means for 
discouraging illicit behaviors. Thus, increasing the 
likelihood of a criminal conviction and criminal sanc- 
tion is likely to be more effective than lengthening 
prison sentences under a deterrence-based punish- 
ment scheme.” 

The authors’ research further indicates that effec- 
tive crime control programs must neutralize the value 
of financial gain from crime. ‘‘Blocking crime oppor- 
tunities as well as providing legal opportunities for 
financial gain should be incorporated into social 
programs... .”” As mentioned earlier, not much new 
here. 


“Placebo Justice: Victim Recommendations and 
Offender Sentences in Sexual Assault Cases,” by 
Anthony Walsh (Winter 1986). This article represents 
a neat research effort. It doesn’t bite off more than 
it can chew and thus manages to present both in- 
teresting and persuasive findings. The parsimony ex- 
ercised by the author results in the welcome absence 
of retro-fitted and thinly stretched theoretical prop- 
ositions. 

Attuned to the current renaissance of concern for 
the victim, the author has selected a compact and vir- 
tually unexplored area of investigation. His central 
question has to do with what effect a reeommenda- 
tion from the victim has on a criminal sentence. 

It’s only recently that recommendations from 
crime victims have been solicited for purposes of 
sentencing. It was previously known that the earlier 
a victim has a voice in the criminal justice process, 
the greater the victim’s impact on subsequent out- 
comes. This is particularly notable at the point of 
arrest when the victim’s preference weighs heavily. 
Other than in situations of parole and pardon, 
sentencing is usually the last stage where a victim’s 
wishes may systematically be brought to bear. 
Heretofore, research of the victims’ influence on 
sentencing has mostly involved victim charac- 
teristics and not, until now, victim recommendations. 


September 1987 


In Ohio, the criminal code requires that a “‘victim 
impact” statement be included in all presentence 
reports, and, in a case of personal assault, a sen- 
tencing recommendation from the victim must also 
be included. It would seem that such provision in the 
criminal code reflects a productive concern in favor 
of victims. As the author’s findings suggest, 
however, the concern may be somewhat counterfeit 
and more a public relations concern than anything 
else. 


The author drew data from 417 sexual assault 
cases in a metropolitan Ohio county during the years 
1980-83. In these cases, 248 victims (59 percent) made 
a sentencing recommendation and 169 victims (40.5 
percent) did not. Among the questions addressed in 
the study were: “‘1. Do victim recommendations have 
any significant impact on sentencing independent of 
legally relevant considerations such as crime 
seriousness and prior record? 2. Do victims recom- 
mend leniency significantly more often as their rela- 
tionship to the offender becomes closer? 3. Is there 
a differential impact of recommendations on sen- 
tencing according to victim/offender relationship? 
4. Does the apparent victim’s cooperation in his or 
her own victimization have a significant independent 
impact on victim recommendations and/or offender 
sentencing? and 5. Does the rendering of a victim 
recommendation, regardless of the type of recommen- 
dation, have any general impact on offenders for 
whom recommendations are made compared to of- 
fenders whose victims did not make a recommenda- 
tion?”’ 


It was found that while there was more overall 
agreement than disagreement between victim recom- 
mendation and imposed sentence, the “agreement 
was almost entirely mediated by legally relevant 
variables.” Therefore, it appeared to the author that 
victim impact statements and victim recommenda- 
tions are not much more than a gesture. It is a 
gesture having a placebo value in that it creates an 
impression of something being done for the victim. 

When sexually assaulted by non-relatives, 90 per- 
cent of victims recommended imprisonment thereby 
suggesting a vindictiveness which the author feels 
is properly mitigated by the judiciary who cannot 
permit the law to be a mere instrument for revenge. 
On the other hand, when fathers or stepfathers 
perpetrated the sexual assault, the victim sentencing 
recommendation was likely to be absent or in favor 
of probation. The author argues that courts cannot 
ignore this recommended leniency lest there be 
disastrous emotional and economic turmoil in the 
family. 

On the whole, offenders who received sentencing 


recommendations from victims were significantly 
less likely to be imprisoned when compared to of- 
fenders receiving no victim recommendation. The 
relationship between victim cooperation in the 
assault and type of sentence was not statistically 
significant although it was in the expected direction. 

The author concludes that while victim recommen- 
dations may have some symbolic value, the substan- 
tive value is pretty much limited to marginal cases 
where the sentencing decision is poised in uncertainty 
between imprisonment and probation. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 
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‘Garment Workers: Perceptions of Inequity and 
Employee Theft,” by Edward W. Sieh (Spring 1987). 
This article is concerned with the question of what 
employed garment workers did when they felt they 
were being treated unfairly at work. Additionally, the 
author wished to examine whether unfair treatment 
leads to employee theft or other illegal actions 
against the employer. In attempting to find some 
answers to the above, the author made an extensive 
review of the literature and found that there is a con- 
siderable body of knowledge about the subject. The 
problem is not a new one; examples are given of other 
researchers attempting to secure data. 

Dr. Sieh’s definition is of interest. He states: 

One must make the proper distinctions between employee de- 

viance, employee crime, and employee theft. Employee deviance 

is a violation of any formal or informal workplace norm. 


Employee crime refers to any illegal activity taking place at 
work. 


The hypotheses arrived at by Dr. Sieh involved a 
complex set of factors, as he attempted to learn about 
this subject. He made a qualitative project, asking 
for response from a variety of individuals. Their 
responses seem to fall within two major categories. 
One, deviant behavior can be either active or passive. 
Within the active response we would find such things 
as theft or sabotage. A passive response would find 
the employee resorting to drugs, drinking, or sleep- 
ing on the job. Non-deviant behavior would result in 
the employee going out on strike, filing a grievance, 
or quitting his job. A passive response could include 
merely going home, talking to one’s spouse, or keep- 
ing the problem to oneself. 


Accordingly, additional question arise, namely: 

1. Do employees respond to perceived unfairness 
by engaging in behavior that will restore the 
balance between what is given in return for 
what is gained? 

2. Does the employee have to experience a high 
sense of inequity before adopting a deviant 
response? 

3. Does the work group exert a strong influence 
over the worker in terms of the direction and 
quantity of such responses? 

4. Are perceptions of risk and opportunity indeed 

variables influencing employee theft? 


To this end the author offers the reader a careful 
analysis of the core theoretical concepts in which 
fairness as a principle is discussed. Additionally, the 
notion of frustration-aggression on the part of the in- 
dividual worker is also examined. Here he describes 
the role of the work group in employee theft, as well 
as individual job satisfaction. 

Since this study was conducted on a qualitative 
basis rather than on a statistical one, the responses 
of the particular informants are interesting and pro- 
vide us with insight into this problem. The role of the 
unions is also examined in relation to the notion of 
fairness. 

The author feels that his exploratory study should 
be follwed up with additional research to validate his 
conclusions. 

“Elderly People and Domestic Crime,” by Glenys 
M. Jones (Spring 1987). This short yet interesting ar- 
ticle deals with the impact of crime on the elderly. 
The target group studied resided in bungalows and 
flats in a northern metropolitan area. One hundred 
fifty-nine respondents were interviewed; most were 
women and most lived alone. The majority of the 
elderly expressed considerable anxiety about crime, 
and this real fear of crime was a daily part of their 
lives. In addition to concerns about crime, the author 
indicated that there were considerations, namely the 
extent of social services provided the elderly. 

The interviews were all structured, utilizing a 
questionnaire focusing on the residents’ sense of well- 
being and of the services provided. There were also 
open-ended questions allowing the residents the op- 
portunity to share any problems or anxieties they 
were currently facing. 

The interviews with the elderly reflect their con- 
cerns on two particular forms of offending: burglary 
and vandalism. Interestingly, the British Crime 
Survey, canvassing a larger population, indicates 
that burglary is the crime that causes the most 
anxiety, while vandalism is very far down the list of 
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worrisome crimes. The elderly related that they were 
“frightened to death about break-ins,’’of “‘youths 
forcing their way into the house and going through 
drawers.” The generz' behavior and attitudes of the 
young gave the elderiy cause for concern. Behaviors 
such as “‘kids drinking beer, breaking bottles, hav- 
ing sex, creating a mess,” were all areas discussed 
with the interviewer. 

The author offers the reader a complete and con- 
vincing description of the “‘Reality of Crime.’’ Two 
sets of data are presented; one relating to the amount 
of crime, the other to the criminal act itself. The en- 
suing discussion found in this section enables one to 
gain a good understanding of the problem. 


The elderly have definite ideas about how their liv- 
ing situation may be improved. One area involves the 
greater use of foot patrolling, which in their view 
would go a long way in alleviating the fear they feel. 
Many of the elderly felt that they were actual 
prisoners in their own home, many having to keep 
their doors locked and chained at all times. Whether 
crime is rampant or not, the perception of the elderly 
is that it is, and therefore the authorities should at- 
tempt to find some means of easing their fears. 

Another consequence faced by the elderly involves 
their social activities. Many have curtailed going out 
and have become even more suspicious. Their at- 
titude is understandable, but perhaps a strategy to 
improve their situation could be attempted. The 
author feels that ‘‘the fear of crime is a complex 
response to a multiple situation, and as such needs 
a wider approach than that of crime prevention.” 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON FOX 


“Development of a Pornography Community 
Standard: Questionnaire Results for Two Canadian 
Cities,” by Bernadette Schell, Helen Sherritt, 
Jennifer Arthur, Lisa Beatty, Lorraine Berry, Lisa 
Edmonds, Joanne Kashoek, and Deborah Kemphny 
(April 1987). Pornography and obscenity in Canada 
were defined in the Hicklin case in 1868 as material 
that tends to deprave and corrupt the minds exposed 
to it, but the definitions were modified in Section 159 
(8) of the Canadian Criminal Code of 1959 as any 
publication with the characteristic of undue exploita- 
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tion of sex. On July 17, 1986, Prescott Provincial 
Court Judge Bruce Hunter acquitted a defendant on 
the testimony of a university professor who detailed 
the results of a two-city survey on the development 
of pornography community standards over the 
testimony of a member of the Ontario Film Review 
Board, the mayor of Prescott, and a pastor who had 
conducted his own survey in the city. This situation 
emphasized the need for publication of the survey on 
which the professor had based his testimony, which 
is the content of this article. A rather complex 
84-item questionnaire had been developed in five sec- 
tions, (1) Community Rating Schedule to measure the 
quality of community life in social and economic 
dimensions, (2) Authoritarian Personality (F) Scale 
tv measure the conservative personality, (3) Com- 
munity Standard Index to measure attitudes toward 
pornography and what would be accepted in the 
privacy of one’s own home or in public, (4) tolerance 
of cues of sexuality viewed in magazines, movie 
theaters, and in-home video casettes based on 22 
items of sexual activity, and (5) self-perceived 
religiosity. The 22-item sexual activity included con- 
senting and nonconsenting adults participating in 
kissing, fondling, and intercourse, sexual activity be- 
tween male adults, sexual activity between female 
adults, fellatio and cunnilingus, masturbation, anal 
intercourse, ejaculation, group sex, sex with foreign 
objects, bestiality, incest, and pedophilia. Question- 
naires had been mailed to 500 residents of a northern 
Ontario city of 97,000 population in February 1985, 
and 500 questionnaires had been mailed to residents 
of a smaller eastern Ontario city of 5,200 population 
in May 1986. The results of 229 responses to these 
questionnaires showed the highest tolerance was for 
kissing between consenting adults and the lowest 
tolerance was for sexual activity between adults and 
children or pedophilia. Several concluding hypoth- 
eses, formerly investigated in the United States, 
were supported by this study, particularly (1) 
freedom of choice is a strong predictor of tolerance 
of pornography, (2) the more sexually conservative 
a person is, the less tolerant he or she is toward por- 
nography, (3) the self-reported user of pornography 
appears to be more tolerant, and (4) tolerance toward 
sexual activity cues is greatest in the in-home video 
cassette medium as compared with magazines and 
theaters. 


“Les décisions de juges d’une tribunal de la 
jeunesse en milieu urbain,” by Hélene Beaumont and 
Marc LeBlanc (April 1987). Research on the decisions 
of judges in juvenile courts in Canada had been 
limited to three studies, two in 1969 and 1971 in 
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Quebec and one in 1983 in Manitoba. The similarity 
in the conclusions was striking in that the 
seriousness of the case determined the seriousness 
of the sanctions imposed. This review is based on the 
first two studies and implications of the Manitoba 
study by Kueneman and Linden in 1983 together 
with references to the Young Offenders Act of 1984 
which incorporated the same formal diversion proc- 
ess introduced in the juvenile laws of 1979 and 1981. 
This research sought to determine whether (1) judicial 
decisions were made on similar criteria over a period 
of years, (2) similar criteria were usec in Quebec and 
Manitoba, and (3) differences in applicable laws made 
a difference in the sanctions. Studies of 474 events 
involving 454 juvenile boys were considered for this 
1981 study, which ended with offenses by 331 boys 
sufficiently serious as to merit the maximum penalty 
in juvenile court, although the sanctions were 
distributed with 29.2 percent being institutionalized, 
36.3 percent having direct intervention (probation), 
29.2 percent having indirect intervention (charitable 
institution and/or restitution), and 12.4 percent 
without any intervention (total: 99.9 percent). All in- 
formation concerning personality, history of offenses, 
and other information was available to the court. The 
greatest sanctions were given to those with more 
than two previous offenses and detentions, while less 
serious sanctions were given to those with lesser 
numbers of offenses and court appearances. Some 
consideration was given to those whose parents were 
willing and able to provide supervision. The two ma- 
jor conclusions were that (1) the seriousness of the 
sanctions was in direct proportion to the seriousness 
of the offense and frequency of previous offenses and 
(2) little weight was given to the non-legal factors 
generally considered in research by social scientists 
in the area of juvenile delinquency. It is apparent that 
the juvenile court judges at various times and in dif- 
ferent circumstances tend to rely on the same 
criteria, regardless of the time and circumstances, on 
which to make their judgments and dispositions. 


‘‘What Kind of Research Is Needed to Advance 
Knowledge About the Explanation, Prevention and 
Treatment of Crime in Canada?,” by David P. 
Farrington (April 1987). Two major publications in 
1986 have recommended advancing knowledge about 
crime by a major longitudinal study, including ex- 
perimental interventions, to investigate the develop- 
ment of criminal careers. Existing research fails to 
provide an adequate basis for theory or public policy 
on crime. Crime is correlated with a wide variety of 
factors, such as individual characteristics, family, 
peer group, school, employment, and other correlates. 


REVIEWS OF PROFESSIONAL PERIODICALS 


Cross-sectional research does not distinguish be- 
tween causes and correlates. Longitudinal research 
has been useful in advancing knowledge about the 
natural history of criminal careers, the cumulative 
prevalence of different types of offending, ages of 
onset and termination, and other events in the proc- 
ess of understanding the development and treatment 
of criminal behavior. Longitudinal data have been 
central to the best research on crime in the past, such 
as the Cambridge-Somerville study, the work of 
Martinson in the United States and Brody in 
England on what works and does not work in treat- 
ment, a current study by Marc LeBlanc and his col- 
leagues in Montreal, and several other longitudinal 
studies. Local samples are more important than na- 
tional ones because the averaging process in large 
samples neutralizes local factors that are significant 
in behavior causation. The advantage of local 
samples is that the context of the research can be 
studied in detail. In the history of scientific endeavor, 
no single study has been conclusive or universally ap- 
plicable, since every project is limited to some extent 
by its particular setting. In mounting a major 
longitudinal-experimental project, a large and grow- 
ing database to serve the needs of a variety of peo- 
ple in primary and secondary analyses should be the 
objective of a well-coordinated research effort. This 
would permit researchers and policy-makers to 
benefit from the advances of longitudinal research 
everywhere. 


‘Private Sector Involvement in Prison Industries: 
Options and Issues,” by John Gandy and Lorna Hurl 
(April 1987). Corrections departments in the United 
States and Canada have increased the numbers of 
service contracts with the private sector, but there 
has been little public debate or examination of this 
issue. It generates arguments that government’s 
obligation is not to provide goods or services, but to 
see that they are provided; that the least government 
is the best government; and that unless government 
can provide a service cheaper, it should be provided 
by the private sector. When the Kingston peniten- 
tiary was opened in Canada in 1835, it was deemed 
that inmates would be subject to labor “‘of the 
hardest and most servile kind” to meet the goals of 
penitence, prevention of idleness, and minimization 
of incarceration costs. By the late 1800’s, criticism 
was leveled at prison industries as ‘“‘slave labor” ex- 
ploited by entrepreneurs interested in their own gain, 
which resulted in the Penitentiary Act of 1906 that 
restricted prison labor to government projects. The 
Neilsen Report, issued in 1986, indicated renewed in- 
terest in the private sector by Canadian corrections. 
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The assumptions supporting privatization of prison 
industries were that the private sector is more effi- 
cient than governmental services, that the private 
sector offers more to the inmates in improved morale 
and greater feelings of competence and accomplish- 
ment, and that private industry would reform the 
prison environment as suggested by United States 
Chief Justice Warren Burger’s call for the conversion 
of prisons from ‘warehouses into factories with 
fences around them.” A wide range of options has 
been suggested for private sector involvement in 
prison industries, including (1) private sector ad- 
visory boards made up of private citizens and 
representatives of business and labor to advise cor- 
rectional officials on state-run prison industries; (2) 
private vendors to market goods from prison in- 
dustries, as in Maine and North Dakota; (3) inmate 
enterprise in which inmates are the private en- 
trepreneurs who employ other inmates and use state- 
owned facilities, as in Maine and Arizona; (4) private 
management of state-owned industries in which cor- 
rectional officials contract with individuals in the 
private sector to manage industries owned by the 
state, although this pattern does not exist in Canada 
or the United States; (5) franchising in which correc- 
tional officials contract with a private industry for 
lease or purchase equipment and use of the industry’s 
trade name, as in Connecticut; (6) state management 
of privately owned industries where private 
employers contract with correctional officials for 
inmates to work inside correctional facilities on 
materials and equipment provided by the private 
employers; (7) privately owned and operated in- 
dustries located within prison facilities, where private 
employers contract with prison officials to lease space 
inside prisons to use inmate labor to work on 
materials and equipment supplied by employers, as 
in Minnesota, Kansas, and Washington, and the 
Canadian institutions at Guelph, Cowansville, and 
Springhill, with a variation of this model in Florida 
as Prison Rehabilitative Industries and Diversified 
Enterprises (PRIDE), and in planning stages in 
Oregon; (8) privately owned and operated industries 
located off prison grounds in which facilities, equip- 
ment, and materials are owned by private employers, 
who contract with prison officials for inmate labor, 
which is represented by Free Venture in the United 
States, particularly in Kansas and Washington; and 
(9) the industrial prison that approximates Chief 
Justice Burger’s call for prison as ‘‘factories with 
fences around them,” which has been proposed as 
suitable for the United States, but the lack of con- 
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cern for rehabilitation and the similarity to early 19th 
century institutions in England make such institu- 
tions unacceptable to Canadian taxpayers. Several 
unresolved issues concern the philosophical issue as 
to the morality of profiting from the misfortune of 
others; issues pertaining to external factors, such as 
labor unions; and administrative issues, such as the 
conflict between rehabilitation and production, coor- 
dination of diverse prison programs, including how 
industries can be accommodated with security, and 
other administrative problems. It is apparent that 
there may be some benefits to be gained by involv- 
ing the private sector in prison industries, but it is 
not a “quick fix.’’ Before a policy of privatization is 
adopted in any field, there are many highly complex 
issues to be considered. 


“Dialectics and Delinquency,’”’ by Dean E. Frease 
(July 1987). Dialectic refers to.a struggle of opposites 
and dialectical theory refers to the universality of 
these opposites. One can not think of good without 
the concept of bad. In any human activity, gradual 
quantitative changes in the context of the struggle 
give rise to qualitative changes. Opposing forces 
locked in combat seek conflict resolution. The modern 
delinquent gang appears to act as the functional 
equivalent to ancient companionage where shared 
responsibility dominates. They are likely to be con- 
vinced of the utility of non-stop conflict with conven- 
tional society, giving rise to ‘‘war’’ and “‘peace”’ with 
mutual dependence. The quantitative ‘“‘push-and- 
shove” of everyday gang conflict provides some 
equilibrium that appears to be stability, but when a 
dominant theme is replaced by another, the entire 
gang undergoes a qualitative change. Conflicts be- 
tween school, parents, friends, and other external fac- 
tors, such as police and social workers, can intensify 
the conflicts and may influence delinquency or acting- 
out behavior. Most shifts between delinquency and 
nondelinquency can be explained by internal gang 
concerns and attempts at conflict resolution. Within 
a gang, opposites tend to merge and become 
transformed into their mirror image as the long-term 
quantitative factors “suddenly” transform into 
qualitative change. In summary, key elements in 
dialectical theory indicate how (1) gradual quan- 
titative changes may give rise to important quan- 
titative changes, (2) contending and opposite forces 
may be held together in unity of opposites, and (3) 
struggle of opposites results in one group neutraliz- 
ing the other but at the same time being affected by 
its opposite and subsequently being confronted by 


the new group which developed from it. 


“‘Les consequences de !a victimization en milieu 
de travail: Le cas des travailleurs des transports 
publics,” by Claire Bradet and André Normandeau 
(July 1987). Public transportation is a part of society 
that does not escape criminality. The heterogeneous 
clientele are individualistic and sometimes irritable. 
The workers become victims. In Montreal from May 
1983 to June 1984, 185 bus drivers and subway 
operators were victims of criminal acts during their 
work. The offenses were primarily theft and aggres- 
sion of various types. Vandalism also occurred fre- 
quently. The incidents were examined and the 
worker-victims interviewed to determine the (1) cir- 
cumstances and factors related to the victimization, 
(2) consequences to the workers’ lifestyle, and (3) 
victims’ perceptions of their work environment, 
security, and their thoughts about victimization at 
work. Criminality directed at subway operators was 
of shorter duration per incident than that directed 
at bus drivers, because the incidents involving sub- 
way operators generally occurred at stations, while 
bus drivers could be victimized at any time. Juvenile 
gangs caused some trouble, primarily through ag- 
gression. In terms of physical consequences, workers 
who have been victimized tend to become nervous 


and “touchy,” characteristics of on-going irritability. 


There is a tendency to withdraw from social activity 
and become a “‘loner.’’ An arrest of a criminal is 
sometimes helpful, but when testimony in court is 
needed, it also becomes damaging. Sometimes the 
“touchy”’ worker-victim develops aggressive and an- 
tisucial behavior. Some others simply become indif- 
ferent to the public they serve. Violence has become 
part of the times in Montreal, according to the in- 
creased numbers of incidents between 1979 and 1982, 
the 4-year period leading up to the timeframe 
considered in this study. Victims may precipitate 
further crime themselves by their aggressive, ‘‘chip- 
on-the-shoulder” behavior. Domestic difficulty some- 
times results, which intensifies the problems. Educa- 
tion appears to be the best prevention technique, so 


that the subway operators and bus drivers can know © 


what to expect and how to respond, understanding 
the concept of “‘defensible space” with close contact 
with police and social workers as part of the total con- 
text. Further study of available solutions to a major 
problem in urban society is needed to reduce vic- 
timization in the public transportation workplace. 


“Where They Go and What They Do: The 
Longitudinal Careers of Forensic Patients in the 
Medicolegal Complex,’ by Robert J. Menzies and 
Christopher D. Webster (July 1987). One of the great 
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difficulties associated with the study of psychiatry 
and the law is that forensic patients, once assessed, 
tend to “‘disappear”’ into either, or both, the mental 
health and criminal justice systems. The plight of 
mentally disordered offenders is well portrayed by 
Hans Toch, who provides poignant case examples of 
“‘bus therapy,” in which neither the criminal justice 
nor the mental health system is willing to cope with 
these ‘‘disturbing-disruptive” patients. The Brief 
Assessment Unit (BAU) of the Metropolitan Toronto 
Forensic Service (METFORS) each year receives 
about 600 accused persons remanded from the 
courts. About four persons are assessed each work- 
ing day, generally through group interviews with a 
presiding psychiatrist, psychologist, social worker, 
nurse, and correctional officer. About 30 percent are 
not fit to stand trial. Individuals considered to be 
both mentally ill and dangerous to themselves and/or 
others are certified under the Ontario Mental Health 
Act. Research files were constructed for the first 12 
months from the opening of the BAU on January 23, 
1978 to December 31, 1978. Also, followup data were 
obtained for all patients 2 years post-BAU assess- 
ment. The “incidents” that resulted in criminal 
charges or readmission to the hospital were assessed 
on an 11-point “‘dangerousness’”’ scale. Limitations 
were that only patients from the Metropolitan To- 
ronto area were included and only officially recorded 
data were used, meaning that some dangerous 
behavior is unreported in this study. Selected “career 
patterns” over the 2-year period included a 36-year- 
old woman diagnosed as a chronic schizophrenic, who 
was initially assessed after trespassing on a local 
university campus and had four outpatient contacts 
and six psychiatric confinements; a 29-year-old white 
male, who was initially arrested for loitering, was ar- 
rested 12 times and imprisoned nine times during the 
2-year outcome period; and a 19-year-old white male 
who was charged with drunken driving and posses- 
sion of stolen property and received three im- 
prisonments, one probation, and five inpatient 
psychiatric hospitalizations. The 2-year longitudinal 
study of the entire cohort of 571 METFORS patients 
revealed that (1) 341 individuals received a total 
of 663 terms of imprisonment, (2) 281 patients 
were hospitalized, (3) 141 individuals had been im- 
prisoned and hospitalized, (4) 160 had been given a 
total of 223 outpatient or daycare referrals to psy- 
chiatric hospitals, and (5) 138 individuals received 
229 subsequent inpatient brief assessments. Re- 
peated forensic psychiatric evaluation was an in- 
tegral part of the patients’ institutional experience. 
There were 2,616 dangerous incidents during the 
followup period, involving nearly three-quarters of 
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the sample. Of these, 1,332 led to new criminal 
charges and 326 to contact with psychiatric facilities. 
A disproportionate number of assaults were recorded 
in psychiatric hospitals as compared to prisons and 
the community. This study gives rises to some ques- 
tions about the relationship between criminal justice 
and mental health in treating the mentally disordered 
offender. The costs of administering ‘‘health justice” 
via ‘“‘bus therapy” with frequent remands and shifts 
between institutions and facilities are high and not 
very effective. Case managers located in the com- 
munity could better facilitate interagency treatment 
for the mentally disordered offenders assigned to 
them. Current medicolegal policies and practices are 
the product of ill-defined administrative structure 
and failure to articulate a workable policy for the 
management of forensic patients. The establishment 
of a centralized organization to address the concrete 
medical needs and legal rights of mentally disordered 
offenders is recommended. 


‘Suicide Prevention in High-Risk Prison Popula- 
tions,” by Richard F. Ramsay, Bryan L. Tanney, and 
Carole Anne Searle (July 1987). The suicide rate in 
Canada’s federal prisons was 125 per 100,000 in 
1971-84, over eight times that of the general popula- 
tion, and it has been rising since 1979. The Correc- 
tional Service Canada (CSC) commissioned the 
Bureaw of. Management Consulting (BMC) to ex- 
amine the background of these suicides and their 
causes and to propose preventive measures. The 
BMC report, submitted in 1981, proposed the 
development of new policies and training with the 
goal of suicide prevention. The first 4-hour course for 
new recruits was given in 1981 at the National Cor- 
rectional Staff College (NCSC). A 2-day Foundation 
Workshop was originally developed in Calgary in 
1981 by the Canadian Mental Health Association, 
was funded by the Suicide Prevention Provincial Ad- 
visory Committee of Alberta, and was implemented 
by the CSC. This Alberta model was successfully 
field tested on over 1,000 participants and 87 poten- 
tial trainers between 1982 and 1984. The Atlantic 
region was selected as the demonstration site because 
of the high number of suicides in 1983. Over 75 per- 
sonnel from three institutions represented a wide 
cross-section of staff, and the workshop received ex- 
cellent evaluations. Fifteen months after the program 
model was demonstrated, 24 in-service trainers were 
certified and a second workshop produced another 
24 apprentices ready to complete certification. By the 
end of 1985, on-going workshops were in the 
Ontario, Atlantic, and Quebec regions. A followup 
study in the Atlantic region in 1986 reported on the 
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effectiveness of the program. The project team con- 
cluded that the success of the program was due to 
the skill of the trainers, the content and structure of 
the workshop, the quality of training for trainers, 
support from program managers, and the application 
of course-learned skills by many of the staff 
members. The team found the program to be effec- 
tive and recommended its retention as an established 
program. 


SOCIAL CASEWORK 


Reviewed by KATHERINE VAN WORMER 


“‘Father-Son Incest: Using the Literature to Guide 
Practice,” by Lois Pierce (February 1987). This arti- 
cle introduces an issue of Social Casework devoted 
exclusively to issues of incest in treatment. The 
review of relevant literature reveals three types of 
family situations in which a son may be abused by 
his father: homosexual families, promiscuous 
families, and violent families. Physical abuse and 
abuse of alcohol are factors often linked to sexual 
abuse. 


“Family Therapy in Father-Son Incest: A Case 
Study,” by Judith Halpern (February 1987). A case 
example of homosexual incest in a family created by 
a single-parent adoption is presented. The client was 
a 16-year-old boy adopted at age 12. He lived with 
his father and father’s lover; this fact was not re- 
vealed to the adoption agency earlier. The facts came 
to light when the boy was involved in delinquent 
behavior. Marked progress was made in rehabili- 
tating the family through intensive family therapy. 


‘Videotaping the Child Sexual-Abuse Victim, ” 
by Ira Colby and Deborah Colby (February 1987). 
Recent advances in civil and criminal law in some 
states allow videotaped child sexual abuse interviews 
to be used in courtroom evidence. This development 
relieves child victims from the ordeal of public 
testimony. The authors provide helpful guidelines for 
the interview process. 


‘Adoption of Older Institutionalized Youth,” by 
William Reid, Richard Kagan, Alison Kadminsky, 
and Katherine Helmer (March 1987). Drawing on a 
sample of 26 families who adopted hard-to-place, 
older youth, the authors reveal some compelling 
findings. While high-problem children were likely to 
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remain the same or get worse, most Icw-problem 
children showed improvement. Almost a third of the 
parents said that the agency could have done a bet- 
ter job of informing them about their child’s history 
and severity of behavior problems. Others saw 
themselves as ‘‘failures’’ because their loving care did 
not produce noticeable changes. Suggestions for im- 
provement in the placement process are provided. 


Forum: ‘A Social Work Student’s Reaction to 
Client Suicide,” by Donna Feldman (March 1987). 
What happens to a student intern when her client 
commits suicide? How can a student be properly 
prepared for such an eventuality? This brief article 
presents a case illustration in which a new intern lost 
a client. Severe emotional distress for the student and 
supervisor resulted. 


‘Alcoholics Anonymous and the Alcoholic 
Defense Structure,” by Norman Winegar, Tedd 
Stephens, and E. Douglas Varney (April 1987). 
Alcoholics Anonymous is seen as a self-help group 
that complements rather than interferes with 
therapy. The AA program is summarized simply in 
these terms: ‘‘Don’t drink; go to meetings; and read 
the Big Book.”’ With its heavy emphasis on the ill- 
ness concept and its focus on staying sober ‘‘one day 
at a time,”’ AA encourages members to view alcohol- 
ism and “stinking thinking” as their downfall. 


“Every Twelfth Shopper: Who Shoplifts and 
Why?,” by JoAnn Ray (April 1987). Thirty-four of the 
382 adults who completed the self-report question- 
naires admitted that they had shoplifted during the 
previous year. One of every 12 adults reported that 
they had recently shoplifted. The shoplifters, who 
represented diverse occupations, often reported ex- 
periencing economic or personal stress. Shoplifters, 
compared to other shoppers, seemed more mate- 
rialistic and negative toward the system. Counseling 
is recommended for some shoplifters. 


News and Views: ‘The Social Worker as a Victim 
of Violence,” by LeRoy Schultz (April 1987). Physical 
violence and verbal threats, according to Schultz, are 
sufficiently common that all inservice training and 
professional school curricula should deal with the 
issue of client violence. This survey of 150 randomly 
selected social service workers reveals that physical 
violence against workers is most likely to occur in 
correctional and health/mental settings. Significant- 
ly, 25 percent of the correctional workers reported 
that they had been attacked with knives. The author 
concludes by insisting that social workers have the 
right to work in a reasonably safe environment. 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by JUANITA L. DEAN AND 
CANDACE MCCOY 


Editor’s Note: Juanita L. Dean is a second-year student at 
Howard University School of Law, Washington, D.C. She co- 
authored this article while serving as a law clerk with the Police 
Foundation. 


Prostitution and AIDS: Pretrial Issues 


AIDS (Acquired Immuno-Deficiency Syndrome) is a 
fatal pandemic disease that has claimed the lives of 
over 20,000 people since its first appearance in the 
United States in 1981. The rapid spread of the dis- 
ease has prompted President Reagan to label it ‘‘the 
nation’s number one health priority.’’ Criminal jus- 
tice personnel, who often provide emergency physical 
care and other services that may require close con- 
tact with persons at high risk of carrying the disease, 
are especially concerned about infection. 

Current research indicates that AIDS is spread 
only through mingling of bodily fluids, either through 
sexual contact or intravenous methods. Thus, 
emergency personnel are very unlikely to contract 
the disease unless the blood of an injured person is 
introduced into the professional’s bloodstream—an 
occurrence that may be possible but is scarcely prob- 
able. At present, there are no reported cases of police 
or ambulance workers who contracted AIDS because 
of their work.! 

Of more realistic concern—indeed, of extremely 
grave concern—is the rampant spread of this pres- 
ently incurable disease among homosexuals, intra- 
venous drug users, and prostitutes. The latter group, 
furthermore, could potentially infect a significaat 
number of its clients, since AIDS is spread through 
sexual contact. Many “‘johns” would not otherwise 
be at high risk, but they can contract AIDS from sex- 
ual intercourse with prostitutes and can then also 
spread it to their other sexual partners.” 


1Georges Leff, “Rescue Workers Confront AIDS Fear,” Washington Post, 
July 20, 1987 at A-1. Although emergency workers have not contracted the disease, 
some hospital workers have been infected. A recent ‘Research in Brief’ report on the 
incidence of AIDS in the incarcerated population and the threat to prison and jail per- 
sonnel, among other related issues, is AIDS in Prisons and Jails: Issues and Options 
(Washington, D.C.: National Institute of Justice, February 1986). 

2 A quick overview from the medical literature is D.C. Des Jarlais, et al, Heterosex- 
ual Partners: A Large Risk Group for AIDS, 11 LANCET 1346 (1984). See also E. 
Eckholm, ‘Prostitutes’ Impact on Spread of AIDS Debated,” New York Times, 
November 5, 1985, at C-1. 
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These and other frightening facts related to the 
AIDS epidemic have been recently discussed in the 
popular media, and now many criminological and 
legal periodicals are publishing articles on AIDS- 
related questions.? One major issue involves the 
legality of requiring AIDS testing of prostitute ar- 
restees as a condition of their pretrial release. 

One obvious purpose of AIDS testing is to reduce 
the likelihood of virus-carrying prostitutes spreading 
the disease. Prostitutes have a tendency toward 
recidivism; even while awaiting trial or hearing on 
solicitation charges, many continue to practice their 
trade so as to maintain a cash flow for themselves 
and their pimps. AIDS-infected prostitutes who have 
been released on bail or recognizance have the poten- 
tial to transmit the virus to a large number of 
“johns.” 

Yet there are legal constraints to random, whole- 
sale physical testing of arrestees. The Federal Bail 
Reform Act (1984)* requires that an arrestee be 
released on recognizance if there is a high probabil- 
ity that he or she will appear for trial. Since the per- 
son is presumed to be innocent until proven guilty, 
pretrial incarceration is inappropriate if it amounts 
to punishment. But a judge may order an arrestee 
to remain in custody not only if the court doubts that 
he or she will appear for trial, but also if community 
safety would be threatened if the person were 
released. 

Ordinarily the community safety consideration 
arises only in cases of persons accused of violent 
crimes. But, considering that AIDS is a fatal disease 
and that infected prostitutes can spread it, the safety 
exception to the presumption of pretrial release 


3 An important legal question involves the standard of care to which a person who 
has spread the AIDS virus should be held. One sad example is the hospital or blood 
bank that obtains tainted donor blood and causes a patient to become infected when 
the blood is used in treatment. A recent law review comment by Robert C. Greif, Hospital 
and Blood Bank Liability to Patients Who Contract AIDS through Blood Transfusi 
23 SAN DIEGO L.REV. 875 at 896 (1986), concludes that “Three possible modes of 
recovery exist for a victim of AIDS-infected blood transfusi glig strict prod- 
ucts liability, and breach of implied warranty . . . the law generally precludes hospital 
or blood bank liability in every form but negligence . . . If an AIDS victim can prove 
the elements of a negligence cause of action—that standards for blood testing or donor 
screening existed but were not followed, causing AIDS to be contracted through the 
blood transfusion—then an AIDS plaintiff may be able to maintain a viable cause of 
action.” Since AIDS is always fatal, the estate of the plaintiff would receive the money. 

An even more difficult legal problem is the question of criminal responsibility. If 
a person who knows he or she is carrying AIDS nevertheless has sexual relations with 
another, and that person becomes fatally infected, can the carrier be prosecuted for 
homicide? Manslaughter? Test cases are currently before the courts. Robert O. Boorstin, 
“Criminal and Civil Litigation on Spread of AIDS Appears,’ New York Times, 
June 19, 1987 at A-1. Two states have made it a crime to knowingly spread AIDS, and 
other statutes are under consideration nationwide. 


4P.L. 98-473; 18 U.S.C. §3142. 
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might apply to persons accused of sexual solicita- 
tion.® 
Nevertheless, there may be good reasons not to 
hold all prostitute arrestees prior to trial. Not all 
prostitutes carry the disease, and thus there would 
be no threat to community health and safety should 
they be released. To hold these non-dangerous peo- 
ple prior to trial would essentially amount to punish- 
ment for a crime that has not yet been proven in 
court. The U.S. Supreme Court recently addressed 
a similar issue: does pretrial detention amount to 
punishment based on alleged conduct, or is detention 
justified if the suspect is a potential danger to the 
community? In United States v. Salerno,® the Court 
examined the due process clause of the fifth amend- 
ment in the context of pretrial detention. The Court 
held that if a stated reason for pretrial incarceration 
is reasonably related to a legitimate governmental 
objective, the detention does not amount to punish- 
ment. The case could apply to AIDS testing of 
suspected prostitutes, since preventing the spread 
of an insidious, deadly virus could be a valid govern- 
mental objective. A recent law review article explored 
the government’s power to safeguard public health.” 
Under this argument, however, it would be valid 
to hold arrestees only until they are tested. Carriers 
of the virus would be held, but healthy arrestees 
would not. Furthermore, other constitutional 
challenges to mandatory testing of all prostitute ar- 
restees are probable. They include: 1) are mandatory 
medical tests invalid searches and seizures under the 
fourth amendment? and 2) do mandatory AIDS tests 
of alleged prostitutes violate the fourteenth amend- 
ment’s equal protection clause? 


5 In the committee report accompanying the Bail Reform Act, committee members 
made explicit their intention that the “community safety’ consideration be given a 
broader construction than merely danger of harm involving violence. Preventing con- 
tagion might be an example of safety considerations that would control the bail deci- 
sion. Congressional commentary on the Act may be found at 1984 U.S. CONG. & 
ADMIN. NEWS 3192. 


6107 S.CT. 2095 (1987). Salerno involved an alleged multiple murderer. Salerno, 
the alleged ‘‘boss” of the Genovese crime family of the Cosa Nostra, was charged with 
RICO violations, fraud, extortion, gambling, and conspiracy to commit murder. At the 
bail hearing, witnesses testified that Salerno had personally ordered two murders to 
be committed, and the government moved to have him detained under § 3142 (e) of the 
Bail Reform Act on the ground that community safety would not be assured if he were 
released. Salerno opposed the motion on the grounds that the charges were unproven 
and that pretrial detention violates due process because it imposes punishment before 
trial. The Supreme Court held that the Bail Reform Act does not violate the due pro- 
cess clause because the government has a legitimate and compelling regulatory pur- 
pose in denying bail if community safety is threatened. The legislative history of the 
Act indicates that the detention provisions were formulated to address the problem of 
crimes committed by persons on release. 

7 Janet L. Dolgin, AIDS: Social Meanings and Legal Ramifications, 14 HOFSTRA 
L.REV. 193 (1985). 
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Fourth Amendment Challenges to AIDS Tests 


The fourth amendment to the U.S. Constitution 
prohibits unreasonable searches and seizures. 
Testing a person for drugs or disease in the blood 
might be considered an unreasonable search. In 
Schmerber v. California? the Supreme Court held 
that extraction of blood samples to determine blood 
alcohol level was reasonable under the fourth amend- 
ment. The Court stressed that the police had prob- 
able cause to believe that the defendant in that case 
had been driving while intoxicated, and the blood test 
was a valid way to gather evidence of the crime. But 
the defendant claimed that the test was unreasonable 
because it ‘“‘shocl 2d the conscience.”’ The Court held 
that ‘‘such tests are commonplace in these days of 
periodic physical examinations”’ and that, therefore, 
they are not unreasonable. 

However, Schmerber invoved a “‘seizure’’ of blood 
for purposes of an ongoing criminal investigation: 
whether the defendant was guilty of the crime of 
drunk driving. AIDS tests of prostitutes would do 
nothing to prove whether they had been guilty of 
solicitation. As long as the test results will not be 
used in the criminal trial, there should be no 
Schmerber problem, but, on the other hand, what is 
the legal justification for testing if not to investigate 
crime?2 Assuming that the tests are not in 
themselves so intrusive as to “shock the conscience”’ 
and therefore violate the fourth amendment (which 
Schmerber says they are not), there nevertheless 
must be a valid justification to extract blood from 
arrestees. 

A recent Harvard Law Review article is useful 
reading on the issue of mandatory blood testing. 1° 
Blood tests do not prove criminality, but they may 
be a necessary part of a government program to pro- 
tect the public health and safety. Local governments 
could rely on the argument that testing prostitution 
arrestees is a condition of their pretrial release under 
the ‘“‘community safety” standard of the 1984 Bail 
Reform Act. 


8384 U.S. 757 (1966). 

° The argument is that it is not a crime simply to be a prostitute or to be an AIDS 
victim, and therefore criminal investigation for such “status” is inappropriate. However, 
it may be a crime to knowingly engage in sex with the knowledge that you are an AIDS 
carrier and can give the disease to your partner. If the courts hold that this conduct 
can constitute manslaughter (see footnote 3) then perhaps AIDS testing of a prostitute 
who has spread the disease could be justified as a criminal investigation of negligent 
manslaughter. 

10 The Constitutional Rights of AIDS Carriers, 99 HARV.L.REV. 1274 (1986), con- 
siders the feasibility of mandatory blood testing. A positive AIDS blood test could have 
a devastating impact on an individual's life, leading to discrimination in employment, 
education, housing, etc. The author suggests that a scenario in which public health and 
safety would require compulsory AIDS blood testing of the general population is inap- 
propriate. However, the author does concede that if the government could show that 
mandatory blood tests were necessary to advance public health, they could be justified. 
In other words, a high-risk group such as prostitutes could be tested. 


Equal Protection Challenges to AIDS Testing 


If the Bail Reform Act permits AIDS testing of 
prostitute arrestees under the community safety 
exception to the presumption of release, nevertheless 
there may be equal protection objections to testing. 
Administering the AIDS tests only to prostitute 
arrestees but not to other suspects can be said to be 
discriminatory. The 14th amendment provides that 
“no state shall...deny to any person within its 
jurisdiction the equal protection of the laws.”” Why 
can states discriminate against prostitution arrestees 
by holding them to test their blood, while other 
arrestees are released on bail or recognizance? 

Case law permits discrimination among different 
groups if there is a rational basis for the distinction. 
Under the “rational basis” test, governmental agen- 
cies may treat people differently if: 1) the classifica- 
tion bears a rational relation to a proper governmen- 
tal purpose, 2) all persons within the class are treated 
equally, and 3) the classification is not specifically 
forbidden by the Constitution. 

As for the first condition, containing a significant 
threat to the public health and safety is clearly a 
proper governmental purpose. Second, as long as all 
persons arrested for prostitution would be ad- 
ministered the tests, there would be no illegal 
discrimination within the class. Third, the Constitu- 
tion does not forbid the classification (as it would, 
for instance, if only racial minorities were to be 
tested.) 

Pretrial AIDS testing of alleged prostitutes could 
survive these constitutional challenges, but there are, 
nevertheless, important practical considerations that 
urge caution in instituting such a program. 


Tests and Timing 


Assuming prostitute arrestees would be required 
to take AIDS tests as a condition of pretrial release, 
two very practical constraints arise: time and money. 
Determining whether a person has AIDS can involve 
two tests: the ELISA test and the Western Blot test. 
ELISA screens the blood to detect the presence of 
antibodies—evidence of the body’s attempt to fight 
infection. If this test proves positive, the con- 
firmatory Western Blot is administered to the same 
blood to determine the actual presence of the virus. 
If both tests are needed, obtaining results from the 
laboratory could conceivably take from 36 to 48 
hours or more. Most jurisdictions require that 
arrestees appear before a magistrate within 48 hours 
of arrest. If they are held for more than 48 hours 
without a hearing, prostitute arrestees can validly 
claim that they have been denied due process. 
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Assuming that the tests can be ready in 2 days, 
and that therefore a magistrate will have evidence 
upon which to decide whether an arrestee probably 
constitutes a danger to the community, the testing 
program will be legal but expensive. The ELISA test 
is relatively inexpensive (from $5 to $25 per test), but 
the confirmatory Western Blot is very expensive, 
ranging from $100 to $250 per test. 

Finally, even if a person is arrested for prostitu- 
tion, legally held until an AIDS test is administered 
and analyzed, held under a community safety 
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rationale if the test is positive, and convicted of pro- 
stitution, the offender will soon be back on the 
streets. The average penalty for a prostitution con- 
viction is a $50 fine and/or 6 months of unsupervised 
probation. Even after pretrial detention, an AIDS- 
infected prostitute can return to the streets within 
a matter of weeks and continue her indiscriminate 
practices. Eventually, a more difficult legal issue 
than pretrial testing may be whether a quarantine 
of convicted AIDS-infected prostitutes can with- 
stand constitutional scrutiny. 


A Community Service Text 


Probation and Parole: Theory and Practice (3rd edi- 
tion). By Howard Abadinsky. Englewood Cliffs, New 
Jersey: Prentice Hall, Inc., 1987. Pp. 399. 


There are now numerous college level texts in the 
probation and parole field, and this one is among the 
better. Die to the abundant practical material, I 
think the subtitle might have been more appropri- 
ately “‘Practice and Theory” rather than ‘Theory and 
Practice.”’ Dr. Abadinsky was a parole officer for 15 
years, and he frequently refers to that experience. 

The text includes most of the usual topics that one 
finds in a book on probation and parole. The book 
is divided into four parts: Probation covers a brief 
history of probation and a sketch of probation ad- 
ministration; the juvenile justice system; the 
presentence investigation process; and the supervi- 
sion of probationers. Parole covers a history of parole; 
corrections and sentencing; and parole services. 
Treatment and supervision examines treatment 
theory, classification, and supervision in both proba- 
tion and parole. The final part examines special pro- 
grams such as the interstate compact, intensive 
supervision, shock probation, and research in the 
field of probation and parole. 

The author included in the text a considerable ar- 
ray of sample documents rather than refer the reader 
to an appendix. The samples are taken from a wide 
variety of agencies, and it is not unusual to find 
several samples of the same kind of document from 
different agencies. For example, the reader provided 
samples of the Federal, the Georgia State, and the 
New York State parole guidelines. 

About 64 pages are devoted to treatment theories. 
Abadinsky believes that therapy can successfully ex- 
ist in a probation and parole setting, but he does not 
believe it is “‘possible given the lack of adequate 
education and training and the usual excessive 
caseloads encountered in p/p [probation and parole] 
practice’’(p. 288). 

Firearms generally seem to be a taboo subject in 
many corrections texts. When they are mentioned, 
it is usually with an anti-firearm bias. Abadinsky, 
however, is a firm believer that the p/p officer should 
make his or her own arrests and carry firearms. The 
failure to do so lessens the value of the agency and 
make it more vulnerable to having its services con- 
tracted out to private agencies. I certainly agree with 
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the author on this point, and it is refreshing to find 
such a view in a major text. 

A biographical sketch of the author is included on 
the last page of the book—a more convenient loca- 
tion than the dust cover which rapidly gets separated 
from the book. A final note indicates that the author 
welcomes communication about his work and pro- 
vides his address (seems that he is serious). 

This well-written and quite readable book should 
be given serious consideration by any instructor in 
the probation and parole field. It would also be very 
helpful to someone who would like to obtain a 
realistic overview of the probation and parole field. 


McAllen, Texas Pau. W. BROWN 


Prisoner Rights 


Prisoners’ Rights in America. By Barbara B. 
Knight and Stephen T. Early, Jr. Chicago: Nelson- 
Hali Publishers, 1986. Pp. 402. $39.95 (cloth). 


The array of rights assertable by felons whose 
behavior has resulted in prison sentences has 
undergone wholesale evolution in the last several 
decades due to ‘‘a great flood of decisions at all court 
levels” that ‘‘albeit sometimes conflicting and often 
confusing, have forever changed the shape of the 
legal status of prisoners in the United States.” 

The authors, who are professors of government at 
George Mason University, observe that “‘[A]lthough 
many gains have been made in protecting prisoners’ 
rights, prison personnel do not adjust easily to the 
idea that inmates have enforceable rights, and it is 
taking a long time to change self-perpetuating at- 
titudes on the part of prison guards and adminis- 
trators.” While it may be desirable that adminis- 
trators do not come to view inmates as clients rather 
than felons, litigation of prisoners’ rights issues has 
desirably removed prison affairs from the private 
province of prison boards and administrators. The 
fact that the Constitution ‘‘no longer stops at the 
prison gate enables inmates to protect themselves 
while incarcerated from [some of] the grosser de- 
mands of their captors.’’ The impact of greater judi- 
cial involvement in prisoners’ concerns during the 
1960’s and 1970’s contravenes the regimen of almost 
undiluted absolutism and authoritarian control— 
punitive discipline, brutality, torture, inadequate pro- 
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visions for sanitation, hygiene, and medical care, 
coercive administration of drugs to control behavior, 
and emphasis on standardization, docility, and 
unanswerable force—wherein state legislatures and 
prison administrators previously had a relatively free 
hand. 

The authors have provided a comprehensive 
assimilation of case decisions at the Federal and 
State levels dealing with such issues as prisoner ac- 
cess to courts (jailhouse lawyering, inmate law 
libraries, communication with courts and counsel, 
etc.), remedies, court interdictions of administrative 
control techniques, judicially recognized intolerable 
conditions of confinement, prisoner classification, 
religious freedom, prisoner labor, health care, special 
privileges of females, parole, prison discipline, and 
other aspects of existence in and management of in- 
carceration centers. 

Recognizing that decisions by lower courts do 
much to shape “the growing field of legal rights 
prisoners,” the authors review pertinent trial as well 
as appellate court decisions. The pivotal role played 
by the Supreme Court in recognition of substantive 
rights and procedural remedies available to prisoners 
(presumably, the Court, as a supposedly non- 
legislative body, does not create and posit rights out 
of autonomous wisdom, but recognizes and makes 
judicial application as pertinent in specific cases to 
rights which previously existed, not which the Court 
creates) is underscored by the fact that the Court’s 
granting of standing to prisoners and jurisdiction of 
courts to hear certain types of complaints, and its 
setting forth of tests and standards to guide the deci- 
sions of lower courts, has an applied effect through- 
out the judicial system. Basic to the judicial recogni- 
tion of prisoner rights (or, in effect, creation/applica- 
tion) has been the general principle established by the 
Court that conviction and incarceration is not a 
forfeiture of all constitutional protections (e.g., 
“There is no iron curtain drawn between the Con- 
stitution and the prisoners of this country,’ Wolff 
v. McDonnell, 418 U.S. 539 (1974), at 555, 556. 

The sterile aridity of legal rules promulgated 
through judicial intervention does not necessarily 
erase the harsh realities of existence in a controlled 
environment of felons. The incarceration itself is a 
necessary deprivation of most of the ordinary 
features of life which justify the designation of “‘free”’ 
society. Further, as the Court noted in Rhodes uv. 
Chapman, 452 U.S. 337 (1981), the Constitution 
neither mandates ‘“‘comfortable prisons” nor requires 
implementation of any “aspirations toward an ideal.’”’ 
As Justice Powell observed in Rhodes, incarceration 
of “persons convicted of serious crimes’’ even in “‘the 
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better, more humane, large prisons. . .cannot be free 
of discomfort’’ inasmuch as “‘to the extent that such 
conditions are restrictive and even harsh, they are 
part of the penalty offenders pay for their offenses 
against society” [usually, not “‘society”’ in abstract, 
but against individual persons in particular]. 

Courts may have reached a plateau regarding more 
radical and noveau judicial constructions of pris- 
oners’ “‘rights” since the major aspects of “cultural 
lag”’ between prison administration and judicial in- 
terpretation may have been largely resolved for the 
immediate time. In some instances, court involve- 
ment has resulted in its assumption of the function 
of prison administration. Notwithstanding any in- 
herent capacity, superior motivation, or more exalted 
wisdom by which courts may be enabled to perform 
administration functions more suitably than can be 
done by on-line administrators whose failures 
resulted in court efforts to resolve inmate grievances, 
to begin with, for a court to adopt a ‘“‘monitoring 
model” in which it retains continuing jurisdiction for 
oversight functions may place the court in the posi- 
tion of itself becoming lawless by usurping state 
legislative and executive functions, thereby raising 
grave questions about legitimacy if not practicality. 
Perhaps the arrogance of “‘activist” courts is most 
reflected in instances in which courts have decreed 
expenditures, a practice some writers have evaluated 
as a court exercise of appropriations power. 

While the Burger Court decisions tended to ‘“‘hold 
the line on fully protecting the constitutional rights 
of prisoners,” it was more disposed to restrict in- 
volvement to matters appropriately within the 
province of the judiciary. There is a possibility that, 
should statutorily or administratively created 
“rights” of prisoners come under more intense 
scrutiny by the public or by their legislative repre- 
sentatives, some of the gains in prisoner privileges 
made to date may be reversed to the extent they are 
perceived as extravagant beyond the tolerance of an 
aware public. The public could very well require 
prisons to become more self-sustaining, for example. 

Whether the future of prisoners’ rights litigation 
sees courts becoming more activist, or less likely to 
depart from their properly limited role as adjudi- 
catory rather than legislative entities, case-by-case 
litigation of legitimate and alleged “rights” of 
prisoners will continue to be raised. Judicial involve- 
ment will continue to be required if for no other 
reason than the fact that principles must continually 
be applied to specific controversies. Judicial involve- 
ment will not necessarily require that courts usurp 
legislative and/or administrative functions or create 
“rights” alien to the spirit of intent of the meaning 
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of constitutional provisions at the times of adoption 
or amendment. The eighth amendment, for example, 
necessarily draws its meaning from the evolving 
standards of decency that accompany technological 
progress, and the alterations in the normative con- 
census of an evolving society, in order to retain its 
substantive intent. 

As the authors demonstrate, judicial recogniton 
of prisoners’ rights rather than automatic deference 
to administrative convenience or legislative tradition 
has substantially improved the legal status of pris- 
oners. However, incarceration in the total environ- 
ment of controlled existence for the purpose of re- 
straining liberty (whether justified by notions of 
specific or of general prevention, and whether re- 
garded as punishment or “treatment’’), has in- 
herently problematic features for inmate life and ad- 
ministrative procedure under even the trendiest and 
most enlightened conditions. 

The authors’ apparent suggestion to the contrary 
notwithstanding, it is neither the multiple jurisdic- 
tions of the Federal system in these United States, 
nor deficient legislative enlightenment, nor even pe- 
nuriousness in the funding of incarceration centers 
for persons whose lifestyle and behavioral choices 
have resulted in felonious victimization of the public, 
which is the fundamental or primary cause of “‘the 
grinding indignity and depersonalization inherent in 
contemporary American incarceration.’’ Given the 
limits on the amount of relief courts can devise even 
in those matters subject to amelioration by human 
ingenuity, no matter how activist or inspired by 
hubris courts may become, “‘widespread and lasting 
improvements in the plight of prisoners” probably 
cannot be achieved, in any fundamental sense, be- 
yond the extent to which prisons themselves cease 
to exist. 


Jackson, Mississippi Tommy W. ROGERS 


Weave a Web 


Games Criminals Play: How You Can Profit By 
Knowing Them. By Bud Allen and Diana Bosta. 
Susanville, California: Rae John Publishers, 1981. 
Pp. 228. $12.95. 


The steps or set-ups by which inmates manipulate 
prison staff for their own personal use and satisfac- 
tion are outlined by two former prison workers in 
California. Manipulation of prison staff is a source 
of pleasure and pride, a battle of wits, a means of 
achieving rank or status with other prisoners, and 
a means of self-aggrandizement. People are vulner- 
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able because they set idealistic goals and will accept 
information and suggestions without serious ques- 
tion when it appears consistent with their own goals. 
In addition, they can be manipulated by fatigue, 
threat, pain, suffering, isolation, hunger, sleep dep- 
rivation, fear, and other impairments. Since man 
began confining maladaptive personalities in secure 
detention, conflicts have existed between the keeper 
and the kept, which has become a major barrier in 
the rehabilitative process. Socialized people give-and- 
take. Some people can only take, which results in 
prison; while other people can only give, which results 
in mental hospitalization. Conflicts arise in both ex- 
treme situations between the keepers and the kept. 

The set-up is analyzed in detail in 14 specific steps 
organized in three categories: selection of the victim, 
tools of the set-up, and the turnout or successful coer- 
cion of an employee to provide illegal goods or serv- 
ices. The steps in finding the victim include (1) obser- 
vation to find someone overly friendly and suscepti- 
ble, (2) selection of a victim by identifying staff 
members as “‘soft’’ or ‘““mellow,” as compared with 
“hard,”’ and (3) test of limits and/or fish testing or 
asking for minor illicit favors. 

The tools of the set-up include (4) support system 
or praise of the staff member, (5) empathy with and/or 
sympathy for the staff member, (6) plea for help, 
which may involve confidentiality or an interpreta- 
tion of rehabilitation, (7) the ‘“we/they”’ syndrome or 
emphasizing common bonds between the staff 
member and the inmate, (8) offer of protection or 
covering minor infractions by the staff member, (9) 
allusions to sex if there are sex differences or implica- 
tions of homosexuality, (10) the touch system if the 
victim is female or homosexual, and (11) the rumor 
clinic or starting rumors to promote employee rejec- 
tion or isolation. The turnouts include (12) a shopping 
list, which may be alcohol, drugs, or other items, (13) 
the lever or knowledge of the existence of threats of 
exposure or other damage to the employee who may 
be reluctant to cooperate, and (14) the sting/or ac- 
tivating threats of exposure, physical force, or other 
power play to coerce the employee. Examples of per- 
sonnel who did not cooperate include many whose 
employment was terminated, some who resigned, a 
cook who was thrown into a vat of boiling water and 
then saved by other officers, and a female officer who 
was killed for refusing sexual favors. 

Definitions describing staff who are manipulated 
include naiveté, friendliness and over-familiarization, 
lack of professionalism regarding custodial compe- 
tence and expectations, becoming ‘“‘burned out” or 
“institutionalized,” and lack of enthusiasm and loy- 
alty to the institution’s staff and purpose. Warning 
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signals include increased tension, shift from positive 
to negative attitudes, increase of unauthorized group- 
ing, decrease of constructive activity, apparent 
“battle-ready”’ stance like racial tensions or other 
diversions, or almost complete oss of interest and/or 
communication with other staff. A questionnaire 
based on ‘“‘What would you do if.. .’’ identifies 30 
situations in which the staff member should be 
careful, including when an inmate asks for a ciga- 
rette, an inmate wants to give you a gift, a former 
schoolmate has become a prisoner assigned to the in- 
stitution where you are a correctional officer, and 27 
other situations. In any case, impending set-ups must 
be recognized to avoid disaster. Training programs 
for staff can help through (1) improved staff con- 
fidence, (2) greater receptiveness by inmates to treat- 
ment programs, and (3) better staff/inmate relations 
through better identification of roles. Employees 
must apply their positive personality traits to ad- 
vancement of their profession and inmate treatment. 

The developing set-up sometimes reaches a point 
of no return, just as the pilot of an airplane reaches 
a point of no return where he must take off to avoid 
an accident. The authors researched 106 cases of 
set-ups in five prisons in the United States that in- 
volved 133 employees and 112 inmates. A statistical 
analysis revealed that neither ethnic group, sex, nor 
job assignment helped to identify risk. Length of 
service did help identify risk, with 63 percent of the 
susceptible employees having been on the job less 
than a year. New employees were hit the hardest. Of 
the incidents, 49 percent involved marijuana or pills 
being brought into the prison, 14 percent brought in 
cigarettes, 11 percent brought in alcohol, 11 percent 
brought in unauthorized clothing or other small 
items, 4 percent brought in money, 2 percent brought 
in pornographic material, and the remaining 9 per- 
cent included a mixture of these and a few sexual 
favors. Of the offending staff members, 65 percent 
were terminated. Others were temporarily sus- 
pended, or evidence was too weak to support more 
drastic action. 

This is a much needed book in the field of correc- 
tions. Some of the ‘‘games,”’ of course, are not limited 
to prisons, but are extant in the free community, 
much of it in the form of “white-collar crime,” in- 
cluding embezzlement and fraud. Several examples 
of these ‘‘games’”’ in the community are given in the 
book, along with examples of prison situations. While 
they exist in the community, this type of manipula- 
tion is standard in all prisons and is concentrated and 
refined there. This reviewer has observed and dealt 
with them in the past as a staff member in 
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Michigan’s prisons. The importance of this book to 
the field is demonstrated by the fact that it is cur- 
rently being distributed by the American Correc- 
tional Association. Employees of correctional 
facilities can be helped by reading this work. 


Tallahassee, Florida VERNON Fox 


The Death Penalty Across Cultures 


The Ultimate Coercive Sanction: A Cross-Cultural 
Study of Capital Punishment. By Keith F. Otterbein. 
New Haven: HRAF Press, 1986. Pp. 164. $14. 


There has been little study of the death penalty 
for three reasons: (1) executions have seldom been 
witnessed by anthropologists or other social scien- 
tists, (2) the western intellectual world has opposed 
capital punishment for nearly 200 years, and (3) ex- 
cept for those who have studied the unstable despotic 
state, few scholars have been concerned with the 
death penalty. The author, a professor of anthro- 
pology at the State University of New York at Buf- 
falo, had never witnessed an execution, was indif- 
ferent to it as a means of crime control, and con- 
sidered it unimportant as a topic for social science 
inquiry. Because the Human Relations Area Files 
(HRAF) were stored there, however, he decided to use 
them for a cross-cultural study of capital punishment 
as the “appropriate killing of a person who has com- 
mitted a crime within a political community.’”’ He 
hypothesized that if political leaders felt threatened, 
severe punishment would be found at the state level 
of political complexity. 

The literature search was unproductive. The 
HRAF had 60 primitive cultures contained in the 
larger group of 325 cultures worldwide. Of the 60 
primitive cultures, 51 had sufficient data to use in 
this study, all of which had capital punishment. 
Available data were collected on 10 variables. 

Sociopolitical systems evolve in three levels: (1) the 
band is composed of a related nuclear family with no 
council of elders with no feuding, (2) the tribe is based 
on extended family households and fraternal interest 
groups, and there may be a council and no feuding, 
no council and feuding, or a council and feuding, and 
(3) the emerging state that would also include chief- 
doms with the immature or despotic state that rules 
the society and the more stable mature state that 
would also include native peoples under conquest. 

Examples of primitive bands came from around 
the world. Examples of tribes included fraternal in- 
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terest groups and a political structure headed by a 
chief or council of elders to protect the group from 
external threats and intra-tribal blood feuds between 
fraternal groups. Examples of states included chief- 
doms and despotic states as immature and unstable 
that must rely on harsh sanctions and the more 
mature and stable states that do not need severe 
sanctions to maintain order, together with some 
native peoples included in the mature states. 

Theories presented to afford the context to under- 
stand these different groups include (1) group sur- 
vival theory, (2) confrontation theory, and (3) political 
legitimacy theory. Group survival theory refers to 
bands and argues that any act that threatens the 
survival of the group must result in execution in 
secret with weapons. Confrontation theory pertains 
to tribes in which fraternal interest groups may be 
pitted against each other and where variations oc- 
cur concerning the presence or absence of the coun- 
cil of elders or a chief and of feuding and non-feuding 
interest groups. Political legitimacy theory indicates 
that recently formed states have a wide range of cruel 
and repressive sanctions, including torture and 
capital punishment, to maintain some stability; but 
after control and stability are obtained, these 
repressive sanctions are no longer needed and the 
mature states emerge with jails and variations of less 
repressive sanctions that are implemented as needed. 
Capital punishment is a universal cross-cultural trait 
in all these sociopolitical systems. 

Capital punishment first appeared thousands of 
years ago at the band level of sociopolitical complex- 
ity generated by fear of fellow community members 
whose actions threatened the sociopolitical structure. 
It was retained by peoples as they developed more 
complex systems. As social and political systems ad- 
vanced, capital punishment was modified to fit into 
the more complex systems that evolved. Conclusions 
of this study are that (1) capital punishment is a 
cross-cultural universal, (2) capital crimes are most 
likely to be offenses that threaten people directly, 
such as homicide, stealing, religious violations, and 
sex offenses, (3) the most frequently found reason for 
the death penalty is disposal of the wrongdoer, and 
(4) most members of a political community accept 
capital punishment as an appropriate sanction. 
Eliminating capital punishment is probably an un- 
attainable goal. Statutory law may state in a few 
countries around the world that there shall be no 
capital punishment, but they are in the minority, and 
when members of the political community feel that 
there is a need for it, it can occur, one way or another, 
through emergency measures, change of law, or 
whatever—it will occur. On the other hand, high rates 


of capital punishment are unlikely in the United 
States and other stable western nations. 


Tallahassee, Florida VERNON Fox 


Measuring Social Justice 


Women and Children Last: The Plight of Poor 
Women in Affluent America. By Ruth Sidel. New 
York City: Viking Penguin, Inc., 1986. Pp. 236. 
$16.95. 


Taking as its point of departure the historical 
tragedy of the Titanic in which the percentage of 
women and children saved in first and second class 
was considerably higher than the percentage saved 
in ‘steerage,’ Women and Children Last is first of 
all a book about poverty. Secondly, it is a book about 
the “feminization of poverty.” But above all, Women 
and Children Last is a commentary on the society out 
of which the feminization of poverty springs. 

Ruth Sidel, sociologist and former social worker, 
has authored a carefully documented study in social 
justice in the present day United States. Drawing on 
indepth interviews with an impressive array of 
women in poverty—white, black, upper class, lower 
class, Hispanic, Native Americans—Sidel chronicles 
the pattern of being born or descending into the 
“abyss that is poverty?” 

Special concern is given to the lives of children and 
how they are affected by their parents’ struggles in 
the “land of plenty.’’ Almost one out of every four 
preschool children today lives in poverty; this is an 
increase of over 50 percent in the past 10 years. Ade- 
quate day care for children of poor, working mothers 
is unaffordable: the absence of a responsible, coherent 
child-care policy is a fact distinguishing the United 
States from other modern, industrialized nations. 

Although Sidel does not mention victim-blaming 
per se, the blame-the-victim ethos explains our soci- 
ety’s treatment of its poor. It is the theme that ex- 
plains the laissez-faire, survival-of-the-fittest policies 
of the American government. Sidel does trace the 
roots of the quasi-punitive, ambivalent treatment of 
society’s poor to the Protestant work-ethic that 
derives from Calvinism and holds that hard work, 
thrift, and material success in this world are signs 
that salvation in heaven was waiting in the next. 
Those who are successful are seen as morally superior 
to those who are not. Ambivalence toward the poor, 
according to Sidel, is acted out every day in welfare 
offices all over the country. The poor, being un- 
worthy, will not get ‘something for nothing.” 
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This is a book, in short, not about women and 
children alone but about people who struggle and suf- 
fer and endure. It is about people unable to prevail 
when the health care system is profit- rather than 
health-oriented and when the welfare system has a 
built-in guarantee that you will not ‘fare well.’’ It 
is a book with much import for criminal justice in- 
asmuch as those who are “dumped on,”’ dump on 
society in turn, or those whose dignity is removed, 
remove the dignity of others. 

The message of Women and Children Last is 
timely and powerful. It is a message about the meas- 
ure of a civilization, how the strong (rich) do and do 
not take care of the weak (poor). It is an urgent call 
for basic human rights as are found in the European 
nations—maternity and child care leave, day care, 
children’s allowances, health care. It is an urgent call 
for a national family policy to reify the lipservice we 
give to the value of children and families. 

Most memorable among the chapters are those so 
aptly titled, ‘““The New Poor’, ‘““But Where Are the 
Men,’’? “Welfare: How to Keep a Good Woman 
Down,” “‘Lessons from Sweden.” 

Sidel’s writing style is as compelling as her sub- 
ject matter. Two short excerpts from page 102 follow: 


Add to urbanization and an extreme division of labor the 
pressures of a consumer society—in which we are systematically 
taught to believe that we are what we wear, what we own, what 
we buy; an unrelenting pressure to acquire new goods in order 
to redefine ourselves continually—and a social milieu develops 
in which individualism and self-gratification are rewarded and 
commitment to others is devalued. 


If ““We Shall Overcome”’ was the anthem of the 1960’s, perhaps 
Madonna sings the anthem of the 1980’s in her song ‘‘Material 
Girl.” 


In spite of the gravity of the immediate situation 
for the hurt and downtrodden, Women and Children 
Last maintains an objective and hopeful tone 
throughout. The chapter on Sweden, for instance, 
presents a realistic, not utopian, view of a society 
that has undergone rigid modernization since the last 
century. The transition undertaken was from a poor 
agrarian society with blatant economic inequalities 
to an advanced industrialized society with a strong 
egalitarian thrust. Child care, health care, family- 
oriented policies—in these things Sweden, and other 
Scandinavian countries, excel. Parents of children 
under the age of eight may, for instance, work a 
6-hour day instead of the usual 8-hour day. A high 
rate of taxation, fear of the impact of a progressively 
aging population, a high alcoholism-related mortal- 
ity rate—these are continuing problem areas for the 
country. 

And what is the significance for the United States 
in the Swedish experience of government-directed 
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family policy? The significance is in showing how 
“with imagination, with careful thought and plan- 
ning, and with a leadership that seeks to correct in- 
justices and bring people together, society can be 
more responsive to the needs of women, children, and 
families in particular.’’ And this, also, is the sig- 
nificance of this book. 


Winona, Minnesota KATHERINE VAN WORMER 


Treating The Alcoholic Offender 


Alcohol Intervention: Historical and Sociocultural 
Approaches. Edited by David Sturg, S. Priyadarsini, 
and Merton Hyman. New York: Haworth Press, 
1986. Pp. 218. 


What a varied assortment of readings on 
alcoholism treatment! Published by the producers of 
the scholarly journal, Alcoholic Treatment Quarterly 
and a monographic supplement thereof, Alcohol In- 
terventions is an absorbing socio-historical approach 
to alcoholism treatment. Because of the disparate 
nature of this collection of readings—each is a 
separate article or essay—I will briefly describe 
writings of interest to the corrections and/or 
alcoholism field. 

Keller, in ‘The Old and the New in Treatment of 
Alcoholism,”’ provides a comprehensive and unique 
account of addictions treatment of centuries ago. In- 
terestingly, some present day ideas—aversion 
therapy, notion of alcoholism as a disease, abstinence 
as necessary—actually existed in the lst century 
A.D. The chatty, down-to-earth writing style gives 
this article a special appeal. For example: 


I am trying to describe physiological treatments. You can see 
how difficult—indeed, how impossible—it is to keep them 
separate from the psychological and social. 


Three selections focus on women alcoholics in 
treatment. The articles by Lender and Priyadarsini— 
the former historical, the latter contemporary—con- 
cern gender issues in treatment. Lender’s thought- 
ful historical essay reveals how the Madonna image 
of women coupled with the decadent, evil image of 
the family drunk kept women from being recognidz- 
ed for the alcoholics that they sometimes were. 
Priyardarsini utilizes observational data to spell out 
in detail male/female differences in behavior in 
alcoholism groups. 

Participant observation techniques, similarly, 
were used by Volpe and Rooney in their systematic 
study of the social organization of a halfway house. 
Because of the theoretical framework—analysis of 
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total institutional characteristics in the tradition of 
Irving Goffman—this selection should be of interest 
to criminal justice personnel. Because of the forth- 
right honest and unintended humor, this selection is 
a sheer joy to read. The inexorable conflict between 
the recovering alcoholic staff and the non-alcoholic 
(out-group) staff comes above the surface in this 
description. The person who actually runs the place 
is the cook described in these passages: 


Like mothers all over the world, this cook spent an inordinate 
amount of time fretting over her “‘children.”’ 

“‘Leave it to the cook; she can really spot the serious clients 
from the hangers-on.’’ (Comment made by a resident.) 


Of the most immediate relevance to the criminal 
justice field is Florence Andrews’ uniquely positive 
description of incarcerated alcoholics in a county 
workhouse. The alcoholics, when they are “run 
down,”’ cold, broke, like it here. The staff enjoys 
their contribution to the running of the workhouse. 
“Forced incarceration,’ according to Andrews, “‘en- 
abled these individuals to recover physically and to 
take advantage of the social welfare programs in the 
community when they were released.” 

Alcoholic Interventions is useful as a reference 
book for those working with alcoholic offenders. 
Somewhat bothersome to me, however, is the dis- 
jointed quality characteristic of most edited texts 
such as this. Apparent attempts to counteract this 
tendency in the editors’ lengthy introductory and 
concluding chapters are, on the whole, unconvincing. 
Instead of purchasing this particular volume, treat- 
ment practitioners would be better advised to enter 
a subscription to the parent journal, Alcoholism 
Treatment Quarterly (Haworth Press) from which 
this collection derives. 


Winona, Minnesota KATHERINE VAN WORMER 


Reports Received 


AIDS and the Law Enforcement Officer: Concerns 
and Policy Responses. By Theodore M. Hammett, for 
the National Institute of Justice, Washington, DC, 
June 1987. Pp. 80. This is a report of a telephone 
survey—conducted by the Police Executive Research 
Forum—on law enforcement agencies’ AIDS-related 
policies and procedures. 

AIDS in Correctional Facilities: Issues and Op- 
tions. By Theodore M. Hammett, for the National 
Institute of Justice, Washington, DC, April 1986. 
Pp. 217. This publication covers topics including 
policy options for correctional administrators, educa- 


tion and training, and medical, legal, and correctional 
management issues. 

Bulletin of the Criminological Research Depart- 
ment. Research and Training Institute, Ministry of 
Justice, Japan, 1986. This bulletin summarizes the 
results of the institute’s 1985 research activities 
which address issues including parole and rehabilita- 
tion processes of long-term prisoners and juvenile 
delinquency in young teenagers. 

Community Dispute Resolution Programs and 
Public Policy. By Daniel McGillis, for the National 
Institute of Justice, Washington, DC, December 
1986. Pp. 131. This report describes community 
dispute resolution programs and assesses the impact 
of the programs on major goals, including the qual- 
ity of justice, case processing efficiency, and access 
to justice. 

The Drug Free Programme at the Hinseberg 
Prison for Women, Report No. 1987:4. National 
Prison and Probation Administration, Research and 
Development Group, Norrkoping, Sweden. Pp. 27. 
This booklet reports on a study of the inmates who 
entered and left the drug-free program, during 
1979-81, at Sweden’s only national prison for women 
inmates. 


The Influence of Criminal Justice Research. By 
Joan Petersilia, The Rand Corporation, for the Na- 
tional Institute of Justice, Washington, DC, June 
1987. Pp. 121. This report describes some of NIJ’s 
successful research projects, summarizes their find- 
ings, and discusses their influence on criminal justice 
policy and practice. 

Information Bulletin on Legal Activities. Direc- 
torate of Legal Affairs, Council of Europe, April 
1987. Pp. 52. This information bulletin reports on 
legal and legislative activities in the Council of 
Europe and its member states. 

Sentencing Reform Impacts. By Michael H. Tonry, 
for the National Institute of Justice, Washington, 
DC, February 1987. Pp. 109. This monograph dis- 
cusses the research evaluating effects of sentencing 
changes in the United States and draws conclusions 
about the consequences of change. 

Summary of the White Paper on Crime. Research 
and Training Institute, Ministry of Justice, Japan, 
1986. Pp. 169. Crime trends and activities concern- 
ing the treatment of offenders in 1985 are reported. 


Other Reports: 


The Magistrate, Magistrates’ Association, Lon- 
don, England, Vol. 43, Nos. 6 and 7, June and July 
1987. 
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Ramsey County Community Corrections 1986 
Annual Report, Ramsey County, Minnesota. 

UNAFEI Newsletter, Nos. 58-61, covering the 
period March 1986-March 1987, United Nations Asia 
and Far East Institute for the Prevention of Crime 
and Treatment of Offenders. 

UNAFEI Report for 1985 and Resource Material 
Series No. 29, April 1986. 

UNAFEI Resource Material Series No. 30, 
December 1986. 
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The Confession: Interrogation and Criminal Pro- 
files for Police Officers. By John Macdonald, M.D., 
and Lt. David Michaud. Denver: Apache Press, 1987. 
Pp. 200. $8.95. 

Corporate and Governmental Deviance: Problems 
of Organizational Behavior in Contemporary Society 
(8rd edition). Edited by M. David Ermann and 
Richard J. Lundman. New York: Oxford University 
Press, 1987. Pp. 263. $9.95. 

The Death Penalty: Issues and Answers. By David 
Lester. Springfield, Illinois: Charles C. Thomas, 1987. 
Pp. 94. 

Domestic Violence on Trial: Psychological and 
Legal Dimensions of Family Violence. Edited by 
Daniel Jay Sonkin. New York: Springer Publishing 
Company, 1987. Pp. 254. $27.95. 


Expert Witnesses: Criminologists in the Court- 
room. Edited by Patrick R. Anderson and L. Thomas 
Winfree, Jr. Albany, New York: State University of 
New York Press, 1987. Pp. 237. 

Friends of the Court: Lawyers as Supplemental 
Judicial Resources. By Alexander B. Aikman, 


September 1987 


Mary E. Elsner, and Frederick G. Miller. Williams- 
burg, Virginia: National Center for State Courts, 
1987. Pp. 225. 

Insanity: The Idea and Its Consequences. By 
Thomas Szasz. Somerset, New Jersey: John Wiley 
& Sons, Inc., 1987. Pp. 414. $17.95. 

Intermediate Punishments: Intensive Supervision, 
Home Confinement and Electronic Surveillance. 
Edited by Belinda R. McCarthy. Monsey, New York: 
Criminal Justice Press, 1987. Pp. 203. 

Parole and the Community Based Treatment of Of- 
fenders in Japan and the United States. By L. Craig 
Parker, Jr. West Haven, Connecticut: University of 
New Haven Press, 1986. Pp. 156. 

Security in the Year 2000 and Beyond. By Louis 
A. Tyska, Lawrence J. Fennelly, and Associates. 
Palm Springs, California: ETC Publications, 1987. 
Pp. 276. $19.95. 

The Sentencing Commission and Its Guidelines. 
By Andrew von Hirsch, Michael Tonry, and Kay A. 
Knapp. Boston: Northeastern University Press, 
1987. Pp. 226. $30. 

The Social Ecology of Crime. Edited by J. M. 
Byrne and R. J. Sampson. New York: Springer- 
Verlag, 1986. Pp. 221. 

The Social Contexts of Criminal Sentencing. By 
Martha A. Myers and Susette M. Talarico. New 
York: Springer-Verlag, 1987. Pp. 225. $52. 

Special Education in the Criminal Justice System. 
By C. Michael Nelson, Robert B. Rutherford, Jr., and 
Bruce I. Wolford. Columbus, Ohio: Merrill Publishing 
Company, 1987. Pp. 306. $26.95. 

A World Directory of Criminological Institutes 
(4th Edition). Edited by Carla Masotti Santoro. 
Rome, Italy: United Nations Social a Research 
Institute, 1986. Pp. 582. 
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On Forensic Social Work 
TO THE EDITOR: 


I was most interested to read the thoughtful and 
professionally provacative paper by Brennan et al. 
in the March 1987 issue of the journal [‘‘A Vision for 
Probation and Court Services—Forensic Social Work: 
Practice and Vision’’]. The issues they address are 
familiar to those of us who work in or have worked 
in the probation setting in this country. Many of the 
case examples they provide would be seen in this 
country as falling within the remit of the probation 
service and not a more specialist and separate ‘“‘foren- 
sic social work service” as the authors of the paper 
advocate. This may merely reflect differences in set- 
ting, system, and style between the two countries. 
However, the authors are entirely correct to advocate 
a need for special training and the development of 
attitudes that enable sanctions to be beningly 
enforced. 

For many years I have advocated the development 
of socio-forensic studies in this country, and illustra- 
tions of what I have in mind may be found in my two 
books: Offenders, Deviants or Patients, An Introduc- 
tion to the Study of Socio-Forensic Problems, 
Tavistock, 1980 and more recently in Dangerous 
Behaviour, The Law and Mental Disorder, Tavistock, 
1986. 

July 15, 1987 HERSCHEL A. PRINS 
Consultant, Forensic Psychiatric 

Social Work 
Sometime Director 
School of Social Work, Leicester 

University 
Leicester, England 


Reactions to Special Anniversary Issue 
TO THE EDITOR: 


Imagine my surprise when I took my Federal Pro- 
bation out of the mailbox and saw that I was included 
in the special anniversary issue [‘‘A Day in the Life 


Letters to the Editor 


of a Federal Probation Officer,” June 1987].* Thank 
you! 

When the article was [originally] published, a pro- 
bation officer in Manchester, England [John 
McAllister] read it and expressed an interest in a 
mutual correspondence. This led to my visit to his 
home and a tour of the correctional facilities in the 
area and an article I wrote for Federal Probation 
called ‘‘Busman’s Holiday’’ [December 1969]. John 
McAllister later visited me in Columbia and Wayne 
Jackson in Washington, DC. 

I also received a letter from a correctional official 
in Canada who wanted to know about my work and 
my trip to England. 

I retired in 1975 and have been a member of the 
group of retired Federal probation officers who 
served on the Federal Probation Officers Association 
board. I have kept up with Federal probation through 
my friendship with Claude Hughley, who succeeded 
me as Chief U.S. Probation Officer for the District 
of South Carolina. We both have made some con- 
tributions to the history of FPOA which will soon be 
published. 

Thanks again for honoring me with a place in the 
special anniversary issue. 

August 7, 1987 WILLIAM C. NAU 
Retired Chief U.S. Probation 

Officer 

Columbia, South Carolina 


TO THE EDITOR: 


I am really pleased that you chose my article to 
appear in the anniversary issue of Federal Probation 
[Probation and Felony Offenders,” June 1986]. It 
is quite an honor to be included among such eminent 
authors. 

Best of luck for the next 50 years!! 

August 18, 1987 JOAN PETERSILIA 
Criminal Justice Program 
The Rand Corporation 
Santa Monica, California 


* Editor’s Note: Our intentions were good, our efforts were un- 
successful. We were unable to reach Mr. Nau by phone before 
publication of the June 1987 issue. Therefore, he did not know of 
our plans to reprint his article. 
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The Honorable Gerald Bard Tjoflat, U.S. Circuit 
Judge for the Eleventh Circuit and Chairman of the 
Committee on the Administration of the Probation 
System, one of the standing committees of the 
Judicial Conference of the United States, has been 
chosen to receive the 1987 Charles S. Murphy Award. 
The award is presented annually by the Law Alumni 
Council of Duke University School of Law to honor 
an alumnus whose devotion to the common welfare 
is manifested in public or quasi-public service. 

The Federal Bureau of Investigation issued final 
Uniform Crime Reporting figures for 1986. The an- 
nual figures are based on data from more than 16,000 
law enforcement agencies nationwide and include 
some eye-catching statistics. For instance, reported 
violent crime as a whole was up 12 percent, with 
murder and robbery each increasing 9 percent and 
reported forcible rape up 3 percent from 1985. Of the 
total Crime Index offenses recorded by law enforce- 
ment agencies during 1986, 21 percent were cleared. 
The violent crime clearance rate was 46 percent, while 
for property crime it was 17 percent. The highest 
volume of arrests was recorded for driving under the 
influence—1.8 million—and males were most often 
arrested for this offense. Five percent of all persons 
arrested nationwide were under the age of 15; 17 per- 
cent were under 18. There were 66 law enforcement 
officers feloniously killed in the line of duty during 
1986, the lowest annual total for any year since 1968. 

The National Council for Crime Prevention, 
Sweden, in Spectator Violence: Causes and Counter 
Measures, has addressed ways to diminish the 
violence, vandalism, and disorderly behavior that 
sometimes occurs at football and ice hockey matches. 
The report stated that such problems associated with 
spectator sports may be said to extend from “‘door 
to door’’—that is, from the time the fans leave home 
until they return home again. The researchers found, 
however, that problems of violence are caused by a 
relatively small number of people—but these 
troublemakers may involve others who would not or- 
dinarily cause disruption if not for the stimulus and 
incitement received from the prime movers. The 
report recommends, among other things, that one 
way to counter spectator violence is to ban alcohol 
from the stands. 

The National Technical Information Service, U.S. 
Department of Commerce, is offering ‘“‘Children’s 
Mental Health: Problems and Services,’’ a 
background paper for social workers, school guidance 
counselors, and parents of troubled children. Subjects 
addressed include mental disorders, such as intellec- 
tual, behavioral, and psychopathological problems; 
environmental risk factors, such as poverty and 
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parental divorce; and therapies available, such as 
crisis intervention and drug therapy. To order the 
paper, send $18.95, plus a $3 handling fee, to NTIS, 
Springfield, Virginia 22161, or call (703)487-4650. 
When ordering, specify order PB87-207486. 

The Institute of Criminal Justice Studies, located 
on the San Marcos campus of Southwest Texas State 
University, will be offering a wide array of courses 
in the upcoming months. Some of the classes 
scheduled are: ‘‘Basic Crime Prevention for Practi- 
tioners’”’ (November 9-19, 1987 and February 8-18, 
1988), ‘“‘Crime Analysis for Crime Prevention Prac- 
titioners” (December 9-11, 1987), “Juvenile Law”’ 
(November 4-6, 1987 and March 2-4, 1988), ‘“‘Basic 
Crime Stoppers” (December 7-8, 1987), ‘““Child Abuse 
Investigation and Videotaping” (January 25-29, 
1988), and ‘The Role of Probation in the Juvenile 
Justice System” (March 29-31, 1988). The courses are 
designed for professionals including peace officers, 
probation officers, juvenile detention center person- 
nel, school employees, and citizen organizers. For 
details, write to Director, Institute of Criminal 
Justice Studies, Southwest Texas State University, 
San Marcos, Texas 78666-4610, or call (512)245-3030. 

The Southwestern Law Enforcement Institute, on 
the campus of the University of Texas at Dallas, has 
issued a program schedule. “‘Care and Feeding of the 
Whole Brain for Police Managers is tentatively 
scheduled for December 7-9, 1987. Other courses 
scheduled are “Command and Management School” 
(January 11-March 16, 1988) and ‘‘Contemporary 
Issues in Police Administration” (March 14-16, 1988). 
For more information, contact Donald T. Shanahan, 
Director, or Peggy Schaller, Assistant to Director, 
Southwestern Law Enforcement Institute, P.O. Box 
830707, Richardson, Texas 75083-0707. The 
telephone number is (214)690-2370. 

The National Community Service Sentencing 
Association is sponsoring ‘‘ Working for Justice: A 
National Symposium on Community Service and 
Other Innovative Sanctions.’”’ The symposium, which 
will be held November 1-4, 1987 in Boston, will 
feature workshops on a broad spectrum of topics, 
including using older volunteers, liability issues in 
community service, turning judges into advocates, 
and managing client hostility. For brochures and 
additional information, write to Cres Van Keulen, 
The Community Service Center, 1368 Lincoln 
Avenue, #108, San Rafael, California 94901, or call 
her at (415)459-2234. 


Criminal Justice Consulting Services is offering a 
2-day seminar, ‘“‘Use of Force: In Defense of Officers 
and Agencies,’”’ to be held November 2-3, 1987 in 
Dallas, Texas and December 1-2, 1987, in Kansas 
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City, Missouri. The program is in response to the in- 
creasing number of lawsuits involving police officers’ 
use of deadly force. The use of warning shots, on-duty 
and off-duty firearms, and post-shooting trauma and 
stress will be among the topics covered. For further 
information, write to Noah L. Goddard, 7938 
Southeast Highway 40, Tecumseh, Kansas 66542, or 
call him at (913)379-5130. 

The American Probation and Parole Association 
is sponsoring a 4-day training session on child abuse 
intervention and prevention for probation and parole 
officers. The course is scheduled in Portland, Oregon, 
November 15-18, 1987, and in Nashville, Tennessee, 
December 13-16, 1987. The training features lectures, 
video presentations, and open discussions on topics 
including physical abuse recognition signs, interview 
techniques, presentence investigation factors, and 
understanding pedophiles. For additional informa- 
tion, write to Norman Helber, Gloucester County 
Probation Department, Box 638, Woodbury, New 
Jersey 08096, or call him at (609)853-3616. 

The Second National Conference on Privatization 
Opportunities will be held in Los Angeles on 
November 17-18, 1987. Sponsored by The Privatiza- 
tion Council, in cooperation with the Urban Mass 
Transportation Administration and Venture maga- 
zine, the conference will feature workshops on 
privatization opportunities in transportation, water 
and wastewater treatment, prisons, health care, and 
social services. For more information, contact The 
Privatization Council, Inc., 30 Rockefeller Plaza, 
Suite 3753, New York, New York 10112. The 
telephone number is (212)753-0093. 

Sydney will be the site of the Australian Bicenten- 
nial International Congress on Corrective Services. 
The congress, which will be held January 24-28, 1988, 
is centered around the theme, ‘Corrections: The 
Twentieth Century Reviewed, the Twenty-First Cen- 
tury Previewed.”’ International trends in the treat- 
ment of offenders and practical issues for corrections 
in the 1990’s are among the planned topics. The dates 
of the Congress coincide with Sydney’s celebration 
of Australia’s bicentennial, and a number of special 
events are planned. For more information, write to 
The Bicentennial Congress Secretariat, P.O. Box 
K390, The Haymarket, Sydney, N.S.W. 2001, 
Australia. 

The Department of Correctional Services, Eastern 
Kentucky University, is sponsoring several con- 
ferences in upcoming months. They include: 

—The Fourth Annual Correctional Symposium: 
Classification and Casework (in cooperation with the 
Federal Correctional Institution-Lexington and the 
Kentucky Corrections Cabinet), November 10-12, 


1987, in Lexington, Kentucky, focusing on effective 
and innovative programs in the areas of correctional 
casework and classification. 


—The Annual Training Symposium of the North 
American Association of Wardens and Superintend- 
ents, November 11-13, 1987, Lexington, Kentucky, 
addressing concerns including disturbance control, 
dealing with the media, and private versus public cor- 
rectional management issues. 


—The Correctional Education Leadership Forum 
(hosted by the International Correctional Education 
Association, in cooperation with state directors of the 
Correctional Education Association and the George 
Washington University Corrections/ Special Educa- 
tion Program), January 30-February 2, 1988, Wash- 
ington, DC, featuring legislative issues and concerns 
in correctional education. 


—The National Conference on Transitional Serv- 
ices for Troubled Youth (in conjunction with the Ken- 
tucky Department for Social Services), May 8-11, 
1988, in Lexington, Kentucky, addressing the need 
for both institutional and field services to assist ad- 
judicated delinquents and youthful offenders upon 
their return to the community. 

Also, the Department of Correctional Services has 
issued a call for presentations for the Correctional 
Training, Industries and Education Conference to be 
held November 15-18, 1988 in Cincinnati, Ohio. Co- 
sponsored by the Correctional Industries Association 
and the International Correctional Education 
Association, the conference will address collaborative 
correctional efforts related to training, industries, 
and education programs. For further information on 
any of these conferences, write to Department of Cor- 
rectional Services, Eastern Kentucky University, 202 
Perkins Building, Richmond, Kentucky 40475, or call 
(606) 622-1497. 


The Correctional Education Association has 
issued a call for workshops, papers, and presenta- 
tions for its 43rd international conference to be held 
July 9-13, 1988 in Grand Rapids, Michigan. The 
association is interested in topics focusing on the role 
of education in community-based programs for the 
offender and/or the professional in the field. For fur- 
ther information, contact Frank L. Crowe, Parole and 
Probation, Strand Leader, 2035 Francis SE, Grand 
Rapids, MI 49507. 


Federal Probation’s 5-year cumulative index for 
1982-86 is available. The index includes alphabetical 
listings of articles and authors, as well as a subject 
index. To obtain a free copy, write to: Editor, Federal 
Probation, Administrative Office of the U.S. Courts, 
Washington, DC 20544. 
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JOHN S. DIERNA: United States Probation Officer, Southern 
District of Ohio, since 1986. B.A. (1984), University of Notre Dame; 
M.A. (1986), University of Chicago. Caseworker, Stepping Stone 
Home for Boys, 1981-84; Caseworker, Salvation Army Family Serv- 
ices Division, 1984-85; Intern, U.S. Probation Office, Northern 
District of Illinois, 1985-86. Author of ‘Researching Bar Violence: 
Methods, Observations and Conclusions, Jndiana Sociology Inter- 
collegiate Symposium Proceedings (1983). 


Pau. W. Brown: United States Probation Officer, Southern 
District of Texas, since 1981. B.A. (1964) and M.A. (1965), Florida 
State University. Parole Agent, California Division of Paroles and 
Community Services, 1970-77; United States Probation Officer, 
Central District of California, 1977-81. Adjunct Instructor in 
Criminal Justice, Pan American University. Author of ‘‘Federal 
Probation: An Overview,”’ The FBI Law Enforcement Bulletin 
(1981); ‘Probation Officer Burnout: An Organizational Disease/An 
Organizational Cure,’ Federal Probation (1986). 


RICHARD J. MAHER: United States Probation Officer, Northern 
District of Georgia, since 1975. B.A. (1971), West Georgia College; 
M.Ed. (1974), Georgia State University. Parole Officer, Georgia 
State Parole Department, 1971-73; Deputy Chief Probation Officer, 
Stone Mountain Circuit, Georgia Department of Offender 
Rehabilitation, 1973-75. Author of Georgia Criminal Justice In- 
formation Study (1973). 


HEnry E. Durour: Assistant Professor, West Georgia Col- 
lege, since 1966. B.A. (1958) and M.A. (1964), Louisiana State 
University; Classification, Georgia State Penitentiary, 1959-64; In- 
structor, Nicholls State College, 1964-66. Editor of Georgia Jail 
Standards (1979). 


GEORGE O. ROGERs: Research Associate III, Oak Ridge Na- 
tional Laboratory, since 1987. B.A. (1976), Oregon State Univer- 
sity; M.A. (1979), University of Waterloo; Ph.D. (1983), Univer- 
sity of Pittsburgh. Lecturer and Research Associate, University 
of Pittsburgh, 1983-87. Author of ‘‘Residential Proximity, Per- 
ceived and Acceptable Risk,’ in Low-Probability/High Conse- 
quence Risk Analysis, edited by V. Covello and R. Waller (1984); 
“On Determining Public Acceptability of Risk,”’ in Risk Analysis 
in the Private Sector, edited by C. Whipple and V. Covello (1985); 
“Role Conflict in Crises of Limited Forewarning,” Journal of Ap- 
plied Sociology (1986); ‘‘Public Recognition of Hazard,’ Uncer- 
tainty in Risk Assessment, Risk Management and Decision 
Making, edited by R. Waller et al. (in press). 


MARSHALL HAIMEs: Research Analyst, Federal Bureau of 
Prisons, since 1971. B.A. (1961) and M.A. (1968), California State 
University. Research Psychologist, Department of the Navy, 
1964-65; Research Psychologist, Department of the Army, 1968-69; 
Research Psychologist, American Institute for Research, 1969-70; 
Chief of Research, Department of Corrections, Washington, D.C., 
1970-71. Author of ‘‘Crime is Alive and Well in Massachusetts” 
(pamphlet for state legislature) (1970). 


CHARLES H. LOGAN: Visiting Fellow, National Institute of 
Justice, 1987, and Associate Professor of Sociology, University 
of Connecticut, since 1970. B.A. (1966) and M.A. (1967), Univer- 
sity of Wisconsin; Ph.D. (1971), Indiana University. Author of 
“Problems in Ratio Correlation: The Case of Deterrence,” Social 
Forces (1982); ‘Punish and Profit: The Emergence of Private Enter- 
prise Prisons,’ Justice Quarterly, with S. Rausch, (1985). 


Eric T. Assur: Unit Director, Fairfax County Juvenile Court, 
since 1973. B.A. (1969), College of William and Mary; M.A. (1974), 
The American University. Court Liaison and Counselor, Crossroads 
Drug Abuse Program, Fairfax County, Virginia, 1971-72; Proba- 
tion Counselor, Fairfax County Juvenile Court, 1969-73. Author 
of “Problem Solving and the Court Counselor,’”’ Federal Probation 
(1983). 


GERALD W. JACKSON: Senior Probation Counselor, 19th 
Juvenile and Domestic Relations District Court, Fairfax, Virginia, 


Contributors to this Issue 


since 1974. B.A. (1970), Pasadena College; M.S. (1974), Long Island 
University. Author of ‘Effective Screening for Juvenile and Young 
Adult Alcohol and Substance Abuse,’’ Advocate; Journal of the 
Virginia Juvenile Officers Association (1987). 


TERESA Muncy: Juvenile Probation Intern, Fairfax Juvenile 
and Domestic Relations District Court (1986). B.S.W. (1987), James 
Madison University. 


D1AnE C. Dwyer: Assistant Professor of Social Work, State 
University of New York at Brockport, since 1981. B.S. (1970) and 
M.S.W. (1973), State University of New York at Buffalo. Coor- 
dinator of Social Services, Association for Retarded Citizens, 
Niagara Falls, New York, 1973-75; Director of Residential Treat- 
ment, DeVeaux School, Niagara Falls, New York, 1975-77; Assist- 
ant Professor of Social Welfare, D’Youville College, 1977-81. 


RoGER B. MCNALLY: Associate Professor of Criminal Justice, 
State University of New York at Brockport, since 1979. B.S. (1967), 
State University of New York at Cortland; M.S. (1975), Niagara 
University; M.S.W. (1976), State University of New York at Buf- 
falo. Social Work Specialist, U.S. Army, 1965-69; Youth Parole Of- 
ficer, New York State Department of Social Services, 1970-72; 
Aftercare Counselor, New York State Division for Youth, 1972-76; 
Senior Probation Program Analyst, New York State Division of 
Probation, 1976-77; Assistant Professor, Social Work, State 
University of New York at Brockport, 1978-79. Author of ‘‘The 
Child-Savers/Child Advocates,” Juvenile and Family Court Jour- 
nal (1982); ‘‘Social Programs and Correctional Control: The Case 
of Attica,’ Offender Counseling, Services and Rehabilitation (1981); 
“‘Juvenile Court: An Endangered Species,’’ Federal Probation 
(1983); ‘‘A Compromise Is Needed in Juvenile Justice Reform,” 
Juvenile Justice Digest (1986). 


VELMER S. BuRTON, JR. PH.D. Student, Department of 
Sociology, University of Cincinnati. B.S. (1985) and M.S. (1986), 
University of Cincinnati. Managing Editor for the Journal of Crime 
and Justice (1985-86) and Justice Quarterly (1986-87). 


FRANCIS I. CULLEN: Associate Professor, Department of 
Criminal Justice, University of Cincinnati, since 1982. B.A. (1972), 
Bridgewater State College; M.A. (1974) and Ph.D. (1979), Columbia 
University. Assistant to Associate Professor, Western Illinois 
University, 1976-82. Author of Toward A Paradigm of Labeling 
Theory (1978); Reaffirming Rehabilitation (1982); Rethinking Crime 
and Deviance Theory (1984); The Ford Pinto Case and Beyond 
(1987). 


LAWRENCE F. Travis III: Associate Professor, Department of 
Criminal Justice, University of Cincinnati, since 1980. B.A. (1974), 
M.A. (1975), and Ph.D. (1982), SUNY—Albany. Research Direc- 
tor, Oregon State Parole Board, 1978-80. Author of Changes in 
Sentencing and Parole Decision-Making: 1976-1978 (1979); Correc- 
tions: An Issues Approach (1980 and 1983); Probation, Parole, and 
Community Treatment (1986). 


Hans Tocu: Professor of Psychology, School of Criminal 
Justice, State University of New York, Albany, since 1968. Ph.D. 
(1955), Princeton University. Instructor to Professor, Michigan 
State University, 1957-67. Author of Violent Men (1969, 1980); Men 
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